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ACTION. 

1. It has often been decided by this court that a judgment creditor is 
not allowed by law to disregard an actual, although a fraudulent 
sale, and seize property held under such a title, but must resort to 
the revocatory action to have the sale set aside by a judicial 
decree. 

It is only in purely simulated acts, where, through deeds of transfer 
purely fictitious, having only the semblance of title, parties seek to 
screen property from seizure, under the pretense of sales, that cred- 
itors may seize directly, disregarding mere paper titles utterly void. 

Urban Theurer vs. McGibbon, Allyn & Dubois et al., 29. 

. One Perault, claiming to be a creditor of the deceased, took a rule 

in the Second District Court of New Orleans upon the executrix to 
'show cause why the mortuary proceedings, and all subsequent pro- 
ceedings in the suecession, should not be transferred to the Second 


Judicial District for the parish of Plaquemines, upon various 
grounds. 


The executrix, in limine, excepted to this mode of proceeding, upon 
the ground that the object thereof is to annul judgments already 
rendered. The exception was well taken; this can only be done by 
a direct action. 





Succession of T. B. Lee— On Rule to vacate Proceedings and 
Orders, 23. 

3. The record shows that the plaintiff was entitled to judgment; and 
from the allegations of the intervenors and appellants they are en- 
titled to no relief. They do not allege that defendant owes them any 
specific sum, nor do they seek to recover a judgment. Their peti- 
tion discloses no cause of action. 

Bernhardt Weil vs. John Weil. John M. Sandidge & Co., Inter- 
venors, 241. 

4. In this petitory action the evidence in support of plaintiffs’ title is 
an “ alleged deed in trust,” which has been lust, and of which there 
is no record. In Louisiana this is no title. 

In a petitory action the plaintiff must recover entirely upon: the 
strength of his own title, and not upon the weakness of his adver- 
sary’s. 

Marzelie E. Marsh and Husband vs. Julius Sevin and Louis 
Boniol, 326. 
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This is a suit against the principal and surety on an appeal bond, in 
which plaintiff claims damages against both principal and surety for 
upward of one thousand dollars, the judgment as to the surety to 
be satisfied upon the payment of six hundred dollars, the amount of 
the bond. 


There is not in this case an improper cumulation of distinct causes of 


action against different defendants. The cause of action as against 
the original defendant is the damage suffered by plaintiff by reason of 
her being deprived of her property. As against the other defend- 
ant, the cause of action is the bond which was given to respond to 
the value taxed in said bond, of the property of which she had been 
deprived the use. 


There is no force in the defendants’ plea that plaintiff, having obtained 


a writ of distringas, about the propriety of which a dispute is still 
pending, can not proceed in an action for damages and on the appeal 
bond; that one of two remedies was subject to her choice, but that 
she can not avail herself of both. Judgment was given against the 
original defendant for illegal detention of property. Said judgment, 
to effect the suspension of which the bond was given, was affirmed. 
Execution issued thereon, and the sheriff returned the writ unsatis- 
fied. The surety’s liability then attached. 


It is contended that the value of the property is not established, and 


6. 


therefore that the action must fail. But the value of the property 
was fixed in the bond, and this is sufficient. 
Mary E. Pradat, Widow A. W. Norcross, vs. Margaret C. Legare 
and John C. Legare, 337. 
An action can only be brought by one having a real and actual inter- 
est which he pursues, but as soon as that interest arises he may 
bring his action. 


The defendants’ counsel in this case properly say that plaintiffs come 


7 


into court suing and appearing for the benefit of whom it may con- 
cern; they do not allege that defendants have caused them damage, 
but allege at the same time that they have sued their consignees, 
Smith & McKenna, for the value of the soap shipped to them. If 
Smith & McKenna are liable for the full value of the soap, notwith- 
standing the damage, then the loss resulting from such damage 
must fall upon Smith & McKenna, and plaintiffs, by their own alle- 
gations having no interest in it, have no right of action for its 
recovery. 

Leberman & Co. vs. New Orleans, Florida, and Havana Steam- 

ship Company et al., 412. 


. Nothing in the record shows that Guilfont was authorized to insti- 


tute this action. The warrants suéd upon were transferable by de- 

















































ACTION—Continued. 
livery. They are in the nature of a promissory note or bill of ex- 
change, and it has been held that the payee of a note who has in- 
dorsed it can not maintain any action on it, even for the use of his 
indorsee. 

A, P. Guilfont for the Use of, etc., vs. the Parish of Ascension, 
413. 

8. This is an action to annul a sale and transfer of a large and valuable 
lot of goods made, as alleged, by Constant H. Zimmerman, who, in 
a condition of insolvency, passed over to the defendant said goods 
and effects for the purpose of fraudulently giving him and others, of 
the insolvent’s creditors, an undue advantage over plaintiff and 
others to whom he was also largely indebted. 

It seems clear that the plaintiff does not occupy a position which en- 
ables her to institute this action. Her own debt is unliquidated. 
The alleged fraudulent vendor and transferrer, C. H. Zimmerman, is 

- not made a party; it is not alleged in the petition that there is not 
property enough of the debtor left to pay the plaintiff’s claim. 
Mrs. P. Zirvmerman vs. D. M. Fitch, 454. 

9. The plaintiff, authorized by an act of the Legislature to bring this 
action, sues the State of Louisiana for services alleged to have been 
rendered by him to the State as an auctioneer. But the sixth section 
of act No. 81 of the acts of 1872, referred to in the plaintiff's peti- 
tion as conferring authority upon the Auditor and Treasurer to em- 
ploy an auctioneer at the expense of the State to make sale of the 
bonds in question, does not confer such power; but, on the contrary, 
specially directs that the Auditor and Treasurer themselves shall 
offer such bonds at public auction, from day to duy, to the highest 
bidder. The plaintiff is not an auctioneer, nor is it alleged. He has 
shown no cause of action. 

Charles T. Estlin vs. State of Louisiana, 527. 

10. The judge a quo correctly sustained the defendant’s exceptions, that 
the plaintiff has shown no cause of action, and that, if he has any 
right in the premises sold, he must proceed by the hypothecary 
action against the property and not by rule against the purchaser. 

It appears that the plaintiff's mortgage is a judicial mortgage, and if 
the defendant’s mortgage was not superior in rank, the plaintiff's 
remedy was to claim the proceeds by third opposition, or subse- 
quently by the hypothecary action. It is only when there exist 
privileges or special mortgages which are preferred to the judgment 
creditor that the purchaser shall retain the portion of the price 
necessary to discharge said prior special mortgages or privileges. 

O. P. Alford vs. Manuel A. Montejo et al., 593. 
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11. The present suits are to recover the damages,which plaintiffs failed 
tq recover in a former suit, and the demands are renewed on the 
ground that defendant swore falsely when interrogated on facts 
and articles in the former suits. There would be no end to litiga- 
tion if such suits were countenanced. The petitions show no cause 
of action. 

A, L. Gusman vs. Mrs. Zulmé E. Hearsey{and Husband; and 
Zoé A. Gusman, Wife of George Garig, vs. the Same. Con- 
, solidated, 709. 

12. The judge a quo evidently érred in dismissing, as showing no cause 
of action, the intervention and third opposition in which the inter- 
venor alleged she had the first mortgage on thefproperty seized by 
plaintiff, praying that her mortgage-debt be recognized, and that 
the same be paid by preference out of the proceeds of the sale, and 
that the sheriff be directed to retain the proceedsfof the sale sub- 
ject to the further order of the court. The casejmust be remanded. 

Mutual.National Bank of New Orleans vs, A. Miltenberger & Co. 
et al., 721. 

13. The plaintiffs have authority to prosecute this suit. They sue in 
behalf of the schools and the inhabitants of the parish, and derive 
their authority from act No. 121 of 1861. 

This is an ordinary action to dissolve a sale and recover rents, and de- 
fendants are duly cited. The portion of the petition in the nature 
of a rule to show cause was not acted on. 

There is a cause of action fully set out. The demand to dissolve is 
one well known to our bar. 

This is not an action of rescission, and is not in the cases provided for 
as contemplated by the article 1912 R. C. C. 

The action for a dissolution, when a suit is necessary to enforce the 
resolutory condition, is a putting in mora, as it may be met by pay- 
ing the price, and the judge may even grant a delay for such a pur- 
pose. 

When the purchaser fails to comply. with his engagements, the resolu- 
tory condition implied in all commutation contracts takes effect, and 
the seller has the right t> sue for a dissolution of the sale. 

The defense that, because the notes given as evidence of the price are 
prescribed, the action to dissolve is also prescribed, can not be con- 
sidered as well founded. 

The resolutory action is prescribed only by ten years, and the prescrip- 
tion of notes given as evidence of the price does not affect that right 
of action, the right to dissolve not being an accessory to but differ- 
ent from the right to enforce the payment of the price, having its 
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origin in the failure to pay the price, and resting on the principle of 
justice that the vendee should not retain both the thing and the 
price. 

A restitution in integrum must be made. The vendor outuees the por- 
tion of the price paid, with interest from the date of payment, an@ 
the vendee returns the thing with its revenues. 

The judge a quo properly allowed compensation for improvements .to 
offset rents pro tanto, but erred in allowing interest on the rents, as 
it was not asked for. As considerable time has elapsed since the de- 
lay up to which the judge a quo allowed rent, this court will give the 
rent up to the date of delivery of the property. 

School Directors, etc., vs. R. K. Anderson, Administrator, et al, 
739. 

See Damaces, No. 1—Frangois Gonthier vs. New Orleans, Jackson, 
and Great Northern Railroad Co., 67. 

SEE ADMINISTRATOR, No. 1—Ford vs. Kittredge, 113. 

SEE LEasgE, No. 3, State vs. Taylor, 460. ' 

Sez Bonps (RELEASE)—Bee & Co. vs. Carlin & Leslie, 648. 

SEE Corporation, No. 5—New Orleans Bank vs. Wells et al., 736. 
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ADMINISTRATOR. 


1, The defendant pleads that plaintiffs claim has not been recognized 
by any court, and that individual creditors can not sue a discharged 
administrator to render him liable on his bond, at least not until he 
has rendered an account. This court can not indorse these views of 
the law. No one ean take advantage of his own laches or tort; itis 
this neglect or dereliction of duty which gives the right of.a per- 
sonal action against the administrator. 

Mrs. Anne Ford vs. Mrs. Anne Kittredge, 113. 

2. The administrator excepted to the rule on him to show cause why 
he should not be dismissed for not filing a full account as ordered 
by the court, and averred that the action for removal must be insti- 
tuted by petition and citation as required by law. The court below 
overruled the exception and dismissed the administrator on the 
second day after the rule was taken. 

This was irregular, and in violation of articles 1017 and 1018 ‘of the 
Code of Practice. The account of the administrator, if not full and 
accurate, should have been opposed and overruled in the usua’ 
manner. If there was a cause for the removal of the administra- 
tor, it should have been effected in the form prescribed by law. 

Succession of Meredith Calhoun, 323. 

3. Labit, being appointed public administrator of the succession of 
Cabrol, caused, through judicial proceedings, the dative testamen- 
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tary executor of Cabrol to be removed, and was appointed in his 
place in virtue of his office. Subsequently, Wise was appointed 
public administrator in lieu of Labit, and applied to be recognized 
administrator, vice Labit, in virtue of his office of public adminis- 
_ trator, and the court granted his demand. There was no error on 
the part of the judge a quo. It was by virtue of his office of public 
administrator that Labit had the appointment of dative executor of 
the estate, and when he was removed from the office his successor 
‘ was properly appointed dative executor of the succession. 
Succession of Pierre Cabrol, 602. 

A case is here presented which makes it the duty of this court to 
enforce the law in relation to the obligations and liabilities of ad- 
ministrators. It is essential to the rights of all persons interested 
in successions, whether heirs or creditors, that the weighty and re- 
sponsible duties of administrators should be, as the law emphati- 
cally demands, well and faithfully performed. They are expected 
and intended to be faithful agents, regarding strictly what the law 
requires of them and conforming in all their proceedings to its pro- 
visions, not speculators and spoliators looking to their own ag- 
grandizement, reckless of the injury and ruin of those whose 
interests they have under their control. A sufficient showing has 
been made in behalf of the plaintiff in this case to grant the prayer 
of her petition for the removal of the administrator. 

Mary Travis, Tutrix, Individually, vs. W. T. Insley, Administra- 

tor, 784. 
.. This suit was instituted in the probate court of Bienville parish to 
have the administrator of a succession removed from his trust, if 
he failed to give new security. An exception to the jurisdiction of 
the court ratione persone and ratione materi was sustained. It 
was an error. It is manifest that the probate court which appointed 
the administrator could alone remove him, and that the present suit 
is purely probate in its character. 
D. H. Sheppard vs. L. G. Barron, Administrator, 799. 

. The causes alleged are not grounds for the removal of an adminis- 
trator. If the administrator is derelict in his duty in filing an ac- 
count, he may be ordered to do so, and if he disobey the order of 
the court, the creditor may demand his removal. 
af the administrator’s bondsman becomes insolvent, the creditor may 
require other surety to be given, and if the administrator fail to 
comply with the order of the court, that will constitute a cause for 
removal. But nothing of the kind appears in this case. 

Succession of Jephthah H. Head. Application to compel the <Ad- 

ministrator to render Account, and to remove Him, 800. 
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7. The costs for which an appellant must give bond to secure a devol- 
utive appeal, are the costs of both the inferior court and those of 
appeal. 

M. Gillis vs. B. E. Carter et al. J. Byrne et al., Intervenors, 805. 


8. The motion filed on the trial of this suit to dismiss the opposition 
on the ground that the account of the public administrator had been 
homologated, and the opposition had been dismissed, can not be 
maintained. It is sufficient to say that the judgment dismissing 
the opposition and homologating the account was appealed from, 
and reversed by this court. 


As to the other point, that the term of the office of the public admin- 
istrator had expired, it is equally untenable. It is repugnant to 
reason and to justice to suppose, that one who administers a suc- 
cession by virtue of his office of public administrator, can escape 
responsibility for his maladministration, because he no longer holds 
the office of public administrator; and whether or not his successor 
in the office of public administrator should have been a party to 
this suit, as prayed for by opponent, it is clear that Vaughn, the 
former administrator, was before the court for all the purposes of 
this suit. 





The judge a quo erred in permitting the filing of an answer to the op- 
position by another creditor, and after the case had been fixed for 
trial. Replications are not allowed in pleading in this State. The 
opposition is in the nature of an answer, and no answer to that 
should have been allowed, much less by another creditor, and after 
the case had been fixed for trial. , 

Succession of E. P. Overby. Final Account of Public Adriinis- 
trator. Opposition of ¥. D. Duckworth, 820. 


9. The object of this action is to make Smith accept or renounce the 
succession of his daughter. It appears that before citation was 
served on him, he had caused an inventory to be taken and had 
qualified as administrator of the succession of his daughter. Hence 
the object of this suit was attained. The fact that, after inventory 
was taken, Smith attended to the store of the deceased before qual- 
ifying as administrator, did not affect the issues presented by plain- 
tiff in his petition. The defendant had applied for appointment as 
administrator upon giving bond. He was appointed, and he has 
accepted the succession with benefit of inventory. Whether or not 
he has done acts which make him individually liable for the debts of 
the succession, is a question for another proceeding. 

E. H. Cole, Administrator, vs. Heirs of Sarah A. Reddick, 843. 
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AGENT AND PRINCIPAL. 
1. On the thirty-first of January, 1870, the plaintiff'received from Bruce, 
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SrE Succession, Ne. 10—Succession of Anderson. On Rule for Sale 
of Property, 335. 

SrE Succession, No. 14—Succession of Plantevignes, 562, 

SEE ParTNERSHIP Ne, 3—Guilbeau vs. Melancon, 627. 

Ser Practice, No. 13—Tertrou ve. Comeau, 633. 

SEE Succession, No. 18—Succession of Fontelieu, 638. 

Sree ApprEa, No. 35—Anderson, Administrator, vs. Smith, Admin- 
istrator, 649. 

SEE Succession, Ne. 21—Morgan vs. Locke, 806. 


Simpson & Co., merchants of Liverpool, a telegraphic dispatch offer- 
ing for sale five hundred bales of good middling cotton at a certain 
price per pound, and offering to hold the same if covered by a 
proper margin. The plaintiff thereupon communicated the dispatch 
to several parties, to wit: W. A. Johnson, Hugh Allison & Co., R. L. 
Adams & Son, and L. N. Lane, who severally agreed to take each 
one-fourth of the cotton, and éach deposited in the hands of the 
plaintiff a margin of ten dollars per bale on his share. Plaintiff 
promptly notified Bruce, Simpson & Co. of the acceptance of their 
offer, and remitted to them the several sums put up by the defend- 
ants as margins. The order was filled in accordance with the agree- 
ment, and the cotton was held by Bruce, Simpson & Co. in the name 
of the plaintiff. In March, 1870, Lane ordered his share of the cot- 
ton to be sold, which was done, resulting in a loss which he paid to 
plaintiff. 


The defendants continued to hold their cotton until July, 1870, when, 


the price of the article having declined to a point which rendered 
the original margin an insufficient security, Bruce, Simpson & Co. 
telegraphed the plaintiff for additional margin. This demand was 
communicated to defendants, who refused to comply, whereupon 
Bruce, Simpson & Co. sold, also at a loss, which plaintiff paid for, 
and for the loss he sues the defendants, each for a specified sum, 
with interest at eight per cent from the fourteenth of November, 
1870. 


The attitude in which the plaintiff stood in this transaction seems to 


have been that of the common agent of two principals, foreign as 
regards each other. He is therefore responsible to each in his capa- 
city as agent. 


There were none of the elements of partnership between the several 


parties who bought the five hundred bales of cotton. It was nota 
joint adventure between the parties, as the evidence shows. Each 








INDEX. 
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party could dispose of his share without consulting the others. 


Each contracted for himself, and intended in no manner to be bound 


for more than his share, which he might sell at will without affecting 
the rights of the other parties or being controlled by them. 


The defense, on the whole, has no force, and the judgment of the court 


2. 


@ qua against defendants is affirmed, with a modification in the rate 
of interest allowed, which must be reduced from eight per cent to 
five per cent. A, Bower vs. W. A. Johnson et al., 9. 
The defendants, being only trustees or agents for the persons own- 
ing the steamer Katie, are not in a position to stand in judgment for 
the owners of the boat. If there has been a dereliction of duty on 
the part of the trustees, the plaintiff, it would seem, occupies the 
rather anomalous attitude of suing others for a neglect of duty for 
which he is equally culpable himself as co-agent or trustee. 

Temple S. Coons vs. John W. Cannon et al., 13. 
The plaintiff sues on a draft drawn by H. H. Bein in New Orleans, 
on the defendants, alleging that the said Bein was the agent of de- 
fendants to purchase cotton in Camden, Arkansas, ship it to them 
and draw on them for the purchase price, and that said draft was 
drawn in the course of such operations, as many others had been 
which were duly honored, but payment of this was refused. 


The draft in suit is not shown to have been drawn on any shipment of 


cotton, or accompanied by any bill of lading, which were the con- 
ditions upon which drafts were to be drawn and honored. 


The plaintiff has failed to show any authority in Bein to draw this 


draft, which was drawn in New Orleans, and not from the point 
where the transactions had previously been conducted. 
C. E. Phillips vs. Blakemore Brothers & Co., 88. 


4. This is a suit against defendant for the value of certain mules which 











her husband is alleged to have bought on her behalf and as her 
authorized agent. As the mules were delivered on her plantation, 
some seven of which were seen there just before the institution of 
this suit, and as the testimony is not contradicted that the mules 
were bought for defendant’s plantation, and as the authority of her 
husband to contract for her is established, she must be held to per- 
form the obligations assumed for her by her agent. 

S. W. Davis vs. Mrs. N. P. Williams, 298. 
The principle, often decided, that one for whom a contract is made 
is presumed to have ratified it unless he repudiates it, applies to prin- 
cipals—to the parties to be bound ; but it can have no application to 
joint agents as to the ratification of the separate act of one by the 
other. It is their acts and not their non-action which can bind their 
principals. Penn vs. Evans, 576. 
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AGENT AND PRINCIPAL—Continued. 
6. If plaintiff acquired the notes sued upon in pledge for his clients, 


7. 


the creditors of Penn, to whose order they were drawn and by whom 
they were indorsed, he did so with the full knowledge of the defect- 
ive title which the defendant, the drawer of the notes, received to the 
land, in consideration of which the notes were given ; and his knowl- 
edge was the knowledge of his clients. Failure of consideration, 
which is pleaded, is clearly shown. 


There is no'demand in reconvention in the pleadings, although urged 


in counsel’s brief, for the cash part of the price of the land paid by 
defendant to Penn. Besides, Penn has not been cited. If the plain- 
tiff has authority from Penn to sue on the notes, that does not give 
him authority to represent Penn in the demand to recover the cash 
part of the price of the land which was paid to Penn at the time of 
the sale. A. C. Dumartrait, Use of, etc., vs. Wm. P. Kemper, 620. 


The cashier of a bank draws a note to the order of A, who discounts 
the note at the bank and deposits the proceeds of it there. A is a 
regular customer of the bank, and the cashier is his attorney in fact,. 
authorized to transact all his bank business. The note falls due and 
is not paid. No protest of the note is made. The cashier instructs 
that the amount of the note be charged to A’s account, which is 
done. A protests against it, but only to the cashier, to no other offi- 
eer of the bank. A’s account after that is balanced several times 
with the amount of the note always standing against him, and he 
makes no objection to it. After considerable delay he sues the bank 
for the amount of the note. 


Held—That he can not recover; that the amount of the note was: 


charged to him by order of his authorized agent, and by failing to 
object to it when his account was so often balanced he acquiesced in. 
the instructions given by his agent, the cashier. 

William Bogel vs. Teutonia National Bank, 953. 


SEE Protest AND Notice, No. 1—Neeley vs. Airey & Co., 123. 
Sree Evivencr, No. 8—Barrow & Pope vs. Brown, 459. 


APPEAL. 
1. 


The limitation for taking an appeal fixed in article 593 of the Code 
of Practice is in the nature of a prescription. 


If plaintiff and appellee, who is neither a minor nor an absentee, is 


permitted to file in this court, as he wishes to do, the transcript of 
this case and the prayer for an amendment of the judgment of the 
court below, one year and eight months after the appellant has 
abandoned her appeal, it would in effect be an appeal brought to 
this court to obtain a revision of the judgment, notwithstanding the 
positive language of article 593 of the Code of Practice. 
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Article 592, allowing an appellee to join in the appeal and virtually to 
become an appellant, must be construed with reference to article 593, 
which succeeds it, and which declares that except in regard to minors 
and absentees no appeal will lie after one year from the time a judg- 
ment is rendered. This view of the law is confirmed by article 594. 

The appellee therefore can not obtain from this court the desired re- 
lief. No revision of the judgment can now be had in his behalf, be- 
cause the transcript was filed too late. 

City of New Orleans vs. Mrs. C. Adams, 15. 

2. The motion to dismiss the appeal must prevail, because the matter 
in controversy is the ownership of the groceries seized, and the value 
thereof is far below the jurisdiction of this court. The demand for 
five hundred dollars damages was evidently made to give this court 
a jurisdiction it did not otherwise have. 

Alexis Ribet vs. J. Contreras et al., 18. 

3. A judgment not signed can not be appealed from, and the appeal 
must be dismissed. 

Charles L. Frantz vs. E. Waggaman, Sheriff, et al.,:26. 

4. A clerk of the district and parish Courts has no sufficient interest 
to appeal from a mandamus compelling him to deliver to the sheriff 
of the parish all processes of said courts for service as required by 
law. The appeal must be dismissed. 

State of Louisiana ex rel. N. Burton vs. D. Jackson, 28. 
There is a want of diligence on the part of the plaintiff and appel- 
lant, and the failure to file a complete and duly-certified transcript 
of appeal within a proper time is imputable to her. The record in 
. its present imperfect condition was not returned to this court until 

several weeks, after the return-day of the certiorari, and no effort 

seems to have been made to obtain an extension of time for its re- 


turn. 
Mrs. J. C. de St. Romes vs. Carondelet Canal and Navigation 


Company, 44. 

6. Where an appeal was made returnable on the first Monday of May, 
1875, and on motion of the appellant in this court the returh-day was 
extended to the first Monday of June, it was too late to file the tran- 
script on the first of November following. 

Mrs. Ann Maria Heller vs. Lochte & Cordes et al., 45. 

7. Under the provisions of the constitution, article seventy-four, an ap- 
peal in criminal cases lies only when the punishment of death, 
or imprisonment at hard labor, or a fine exceeding three hun- 
dred dollars, is actually imposed. No penalty having been imposed 
in this case, the appeal must be dismissed. 

State of Louisiana vs. J. W. Callum, 49. 


= 























INDEX. 





APPEAL—Continued. 


6 The clerk certifies that the —_ record contains a full, complete, 


and correct transcript of the record, including all proceedings and 


_ documents filed, testimony and evidence adduced on the trial of the 


41. 


cause, etc., and there is no suggestion of a diminution of the record 
attributable to the appellant. This is all that this court can inquire 
into. The motion to dismiss is refused. 

State ex rel. Eager, Ellerman & Co. vs. Clinton, Auditor’, 52. 
It was within the discretion of the judge a quo to extend the return- 
day to the first Monday of February, the next return-day fixed by 
law, if he deemed the time too short for completing the transcript 
of appeal, or that it was impracticable from other causes to get the 
appeal up by the next return-day after the rendition of the order of 
appeal. John M. Brabazon vs. the City of New Orleans, 64. 


. The judgment appealed from is against the parish of Plaquemines, 


cited through the president of the police jury. The application for 
the appeal was made through the attorney representing the parish, 
in the name of the president of the police jury, and the order of ap- 
peal was accordingly granted, and the appeal-bond was filed. The 
condition of the bond recites that the above-bound parish of Plaque- 
mines, through the president of the police jury thereof, shall prose- 
cute this said appeal, and shall satisfy whatever judgment may be 
rendered against said parish, etc. This is sufficient. 

Louis Mathe vs. Parish of Plaquemines, 77. 
The motion to dismiss this appeal on the ground that there is no 
legal order of appeal, the judge not having signed the order, has no 
force. The appeal was taken by motion in open court, and the order 
rendered and entered on the minutes did not require the signature of 
the judge to give it validity. Amélie Thériot vs. P. E. Michel, 107. 


. This is an appeal from the refusal to grant an injunction. Defendant 


has also joined in the appeal, praying for damages. As there has 
been no injunction granted, the defendant has no right to the twenty 
per cent damages which he claims in his answer to the appeal. 


As the-appeal is merely from an interlocutory order refusing to grant 


an injunction after hearing the rule nisi, the appellee has no right to 
ten per cent damages for a frivolous appeal. 
Rudolph Beer vs. George Dirmeyer, 136. 


13. The motion to dismiss the appeal must be denied, on the ground 





that, under the written agreement of the parties in the record, the 
inquiry being limited to a simple question of law, it is immaterial 
whether or not the clerk has certified that the transcript contains 
all the evidence adduced; and, besides, the insufficiency of the 
clerk’s certificate is attributable to him, and not to the appellants. 

Succession of Mary Schonberg, 137. 
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14. The motion to dismiss this appeal must prevail. It was made re- 


15. 


16. 


17. 


18. 


turnable on the third Monday, seventeenth day of January, 1876. 
The delay of three judicial days expired on the twentieth of January. 
An indorsement on the record that it was filed on the twenty-first 
was too late, no extension having been obtained, or asked for. 
Nicholas Verret vs. Francois Gaudin, Tutor, et al., 138. 

In the body of the appeal-bond the names of the four sureties being 
written, and all of them having signed the instrument, the non-ap- 
pearance of the name of-one~-of said sureties in the conditional 
clause of the bond was evidently a mere clerical error and is a mat- 
ter of no moment. 

F. DelBondio ( Adéle Del Bondio, Tutrix,) vs. New Orleans Mutual 

Insurance Association et al, 139. 
The motion of defendants to dismiss this appeal on the ground that 
the order appealed from is an interlocutory one that can not work 
an irreparable injury must prevail. 
George F. Brott vs. Eager, Ellerman & Co., 262. 

The fault in not fixing the return day is not attributable to the ap- 
pellant. It was an error of the judge, and the appeal can not be 
dismissed on account thereof. 

Magdalena Laicher vs. New Orleans ,Jackson,and Great Northern 

Railroad Company, 320. 

As the appeal was taken within twelve months from the service of 
notice of the judgment confirming a default against the defendant, 
it was in time for a devolutive appeal. 


The appeal bond was given in favor of John S. Lanier, his heirs, etc., 


19. 


and it appears from the certificate to the transcript as well as from 
the documents filed and the orders of court throughout the record 
that Lanier was the clerk of the court, although mention of the fact 
was not made in the bond, probably on account of a clerical error in 
drawing thatinstrument. The bond is sufficient. 
Isaac F. Riley vs. J. Oscar Howell, 329. 

Because the certificate of the clerk does not state that the transcript 
contains all the proceedings had in said suit in the court below, it is 
no cause for dismissing the appeal. It is not imputable to the ap- 
pellant, and, there being no suggestion of any specific proceedings 
that are omitted, there is no ground for a continuance to supply 
any defect. 


That this appeal was taken and is prosecuted against the wishes of 


the alleged appellant, as shown by the affidavit of plaintiff's coun- 
sel, can not be taken into consideration; said affidavit, for the pur- 
pose for which it is offered, being original evidence. 


If the police jury were without authority to issue the warrants sued 
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on, they were without authority to bind the parish by confessing 
iudgment for their amount. 

In this case the evidence does not show that the debts for which the 
warrants are alleged to have issued were regularly created, and that 
means were provided for their payment as required by law. 

George C. Benham vs. Parish of Carroll, 343. 


20. After joining in the appeal the defendants could not ask a dismissal 


21. 


thereof for the informality stated. 
John S. Richardson vs. E. M. Cramer, Sheriff, et al., 357. 


All orders and rulings of court rendered in all contestations pending 
the operation of the partition before the notary are interlocutory, 
and any party feeling aggrieved has his remedy, and may be re- 
lieved when the partition is presented for final homologation; and 
it is from the judgment thus rendered that an appeal would lie, sub- 
jecting the whole proceedings and all interlocutory orders to revi- 
sion by this court. 

F. Silvert Marionneaux et al. vs. Succession of F. Norbert Mar- 

ionneaux, 392. 


22. The judgment appealed from is one rendered upon confirmation of 


a default. The judgment was rendered on the twentieth of Novem- 
ber, 1874, and was signed on the same day, that being the last day 
of court. Notice of judgment was issued on the first of December 
following, and was served on the seventh. Application for an appeal 
was made on the tenth of December, three days after the notice of 
judgment was served, This was within the delay granted by the 
law. 

It is contended in support of the motion to dismiss, that it must be 
governed by the proviso appended to article 575, Code of Practice. 
But the whole of the article relied on must be taken together, and 
from the whole of the article it is apparent that the ten days com- 
mence to run from the day the judgment has been notified to the 
party cast. 

It is urged that the article in question should read, “ whenever no an- 
swer has been filed,” instead of “ whenever an answer has been 
filed; but no reason can be seen for changing the whole force of 
the article. 

The decision in the case of Lazarre vs. Snow, 1 R. p. 60, is authority, 
it is true, for supporting the position that “the period after the 
lapse of which no appeal will lie is to be computed from the day 
when the judgment was signed, not from that on which it was noti- 
fied to the party against whom it was given.” It would control the 
court were the law now what it was when that case was decided. 
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But the law has been changed. This decision was rendered in 1841. 
The statute changing the law was passed in 1843. 

Richard Francis vs. Mrs. Marie Louise Martin, Widow of Robert 
Johnson, et al., 403. 

23. This suit was instituted by a married woman authorized and assisted 
by her husband. Citation of appeal was served on her. This was 
sufficient. 

Joseph Thezan, one of the defendants, was cited individually and as 
testamentary executor and as tutor. This was sufficient. There is 
no ground for a dismissal of the appeal. 

Mrs. Marie Amelia Thezan, Wife of E. Dumas, et al. vs. Joseph 
Thezan, Testamentary Executor, et al., 442. 

24. The administrator obtained an order to sell property upon terms of 
one third cash and balance on one and two years credit, whereupon 
the appellee, as holder of a matured mortgage note, by rule, caused 
the terms to be changed to cash, and from this action of the court 
this appeal is taken. The motion to dismiss can not prevail. 

The order is one from which an appeal may be taken. It is reasona- 
ble to infer that injury of an irreparable character may result in 
the depreciation consequent upon a sale for cash instead of on terms 
of credit. 

, Succession of Eugene Hacker. On Rule to set aside Order of 
Sale, 446. 

25. Under the settled jurisprudence of the State the motion to dismiss 
the appeal can not prevail. There was in this instance, no aban- 
donment of the appeal, as that granted under the first order was 
never perfected. 

Barrow & Pope vs. Florence A. Brown, Administratria, 459. 

26. The appeal referred to in article 3130 of the Revised Code is an ap- 
peal from the judgment or decision of arbitrators to the court of 
original jurisdiction. It has no application to the appellate jurisdic- 
tion of this court. The article cited in no manner modifies the juris- 
diction of this court as fixed in article seventy-four of the constitu- 
tion and also in the Code of Practice. 

The case at bar is a suit brought by plaintiff on a contract and the 
award of arbitrators thereon. The court below has decided that the 
decision was properly made, and that the defendant should pay the 
amount awarded and also the further sum of ten thousand dollars, 
liquidated damages, for failing to comply with the arbitration within 
the time stipulated. Whether an amount has been properly awarded 

and whether defendant is guilty of non-compliance with the award, 

and incurred the penalty stipulated, are questions passed on in the 
court a qua, and there is no law forbidding the review by this court 
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of the judgment of said court. Defendant, who complains that he 
is aggrieved, has the constitutional right of appeal, however indif- 
ferent his defense may be on the merits. The motion to dismiss 
can not prevail. Randall Hunt vs. James E. Zuntz, 500. 

27. Relators having enjoined the Mayor and Administrators of the city 
of New Orleans from levying a tax in aid of the New Orleans Pacific 
Railroad Company, the said company intervened and moved to dis- 
solve the injunction, which was done. On the relators applying for 
a suspensive appeal it was denied. Thereupon they applied to this 
court for a mandamus, which was granted and made peremptory. 
The judge a quo, in obedience to the decree of this court, granted a 
suspensive appeal, but declined to fix a return-day and the amount 
of the bond. Whereupon the relators tendered a bond in the sum 
of one thousand dollars, conditioned according to law. But the 
judge a quo ordered an additional bond in favor of the intervenor to 
be filed with the clerk of his court, conditioned that the appellants 
shall pay such damages as the intervenor may sustain, and ordered 
that said intervenor appear before him on a fixed day to present his 

‘proof as to the probable injury the said intervenor might sustain, 
and that plaintiffs and appellants be notified to be present at the 
taking of said testimony. 

The judge a quo erred. It was his duty to grant a suspensive appeal, 
fixing a return-day and the amount of the bond, in pursuance of the 
peremptory order of this court, without requiring an additional 
bond in favor of the intervenor to secure him from damages result-. 
ing from the granting of the injunction. There is no law sanction- 
ing such a course. 

When the judge granted the injunction, he fixed the bond to cover the 
damages that might result therefrom. He had no authority to fix 
other conditions than those prescribed by law in order that the re- 
lators might have the constitutional right of appeal. Relators have 
not enjoined the execution of a mortgage, nor have they restrained 
the disposition of property. Relators have, by their injunction, 
merely suspended the execution of a law. There is therefcre no 
reason for a bond for damages other than the one that was given 
when the injunction issued. 

State ex rel. L. C. Roudanez et al. vs. B. L. Lynch, Judge of the 
Superior District Court, Parish of Orleans, 517. 

28. In this case the defendants, Reynolds, Dowling & Kennedy, gave an 
appeal bond, but procured no order of appeal. Therefore the brief 
filed by their counsel will not be noticed. 

M. A. Bechnel, Administrator, vs. the New Orleans, Mobile, and 
Texas Railroad Company, 522. 
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29. The right to an appeal is protected by the constitution, and the judge 
has no right to refuse it, however indifferent or baseless the demand 
on the merits may be. 

The whole question is whether relators are entitled to a suspensive 
appeal, and to this question there is but one answer. Itis a final 
judgment, and the matter in dispute exceeds five hundred dollars. 
Therefore an appeal suspensive or devolutive will lie at the option 
of appellants on complying with the requirements of the law. 

State of Louisiana ex rel. H. Boutté and J. P. Leblanc, Co-Execu- 
tors, vs. Judge of the Superior District Court, Parish of Or- 
leans, 547. 

30. The proposition is incorrect that if one obtains an order for a sus- 
pensive appeal and fails to complete it and to prosecute it he can not 
afterward take a devolutive appeal. 

If one abandons an appeal after the jurisdiction of the appellate court 
has attached he can not afterward appeal, but a failure to complete 
the suspensive appeal does not preclude the party from taking a 
devolutive appeal within the year after the judgment. 

In this case, the surety given on the suspensive appeal bond having 
been declared not good, the appellant was authorized to take a 
devolutive appeal. 

Daniel & James D. Edwards vs. Edgar Marin, 567. 

31. An appeal lies from an interlocutory order, only when it works an 
irreparable injury, and no injury of this kind can be seen to arise 
from the continuing of a case from one term to another. 

Benjamin A. Smith, Administrator, vs. Fannie Anderson, Wife, 
et al., 575. 

32. By the second section of act No. 24 of 1872, the clerk of the district 
court is not required to deliver the transcript of the record in which 
an appeal is taken before his fees for preparing the same have been 
paid. 

State ex rel. F. Richard, Attorney in Fact, vs. William Robertson, 
Clerk, 580. 

33. This is a suit by the heirs of the deceased to compel the administra- 
tor to render an account within ten days from service of the order. 
The administrator, having taken a suspensive appeal from that 
order and filed his bond, failed to bring up the transcript, but the 
appellees did, and claim damages for a frivolous appeal. 

To grant this prayer would be to punish the creditors and co-heirs of 
the deceased and not the administrator, who has abandoned the ap- 
peal, and there is no money judgment. 

Phedora Girouard et al. vs. Sosthene C. Broussard, Adminis- 

trator, 626. 
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34, The motion to dismiss on the ground that the amount in controversy 
does not exceed five hundred dollars can not prevail. 1t is the value 
of the property to be sold which is the test of the amount in dis- 
pute. Alphonse Tertrou vs. J. B. Comeau, Sheriff, et al., 633. 

35, Plaintiffs instituted proceedings to compel defendant to give addi- 
tional security as administrator of the estate of the deceased, whose 
heirs they allege to be, because the sureties on his bond had become 
insolvent and had enjoined him from acting further in that capacity 
until his furnishing the required security. The injunction was re- 
leased on a bond of three thousand dollars by the judge who issued 
it. From this interlocutory order plaintiff has appealed. 

‘The motion to dismiss the appeal because the value of the succession 
is not stated in the petition, and, because there is nothing to show 
that the matter in dispute exceeds five hundred dollars, can not pre- 
vail. The judge fixed the injunction bond at three thousand dollars. 
This is satisfactory proof that the matter in dispute must exceed 
five hundred dollars. Besides, appellants have filed in this court an 
affidavit showing that the value of the succession is largely in excess 
of that sum. 

The motion, however, to dismiss the appeal because the order ap- 
pealed from can not work an irreparable injury to appellants is well 
taken. There is nuthing to show that the value of the succession 
exceeds the amount of the release bond. It will amply protect ap- 
pellants from loss resulting from the release of the injunction. 

It is the evident interest of the succession that the administrator 
should be in a position to discharge his duties pending the litigation, 
and the judge a quo exercised a wise discretion in releasing on bond 
the injunction restraining the performance of such duties. 

Thomas C. Anderson, Administrator and Agent, et al. vs. Benja- 
min A, Smith, Administrator, 649. 

36. The grounds of refusal shown by the judge a quo apply to the merits 
on the appeal, except as to the amount involved and the right to ap- 
peal from a judgment carrying into effect a tax-collector’s sale, as 
the revenues of the government must be collected. 

The record shows that the amount involved exceeds five hundred dol- 
lars, and, the judgment being a final one as to the issues raised, the 
relators have a right to appeal from it. 

The court is not aware of any law or principle of law which takes cases 
in regard to State taxes out of the rule applicable to appeals as es- 
tablished by the constitution. 

State of Louisiana ex rel. Edward Hollander et al. vs. Judge of 
the Fourth District Court, Parish of Orleans, 724. 
37. The discharge granted by the bankrupt court to the defendant will 
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protect him from further responsibility to plaintiffs, but it can not 
avail to dismiss the appeal. The plaintiffs have the right to make 
the surety on the suspensive appeal bond liable, in case it should be 
determined that the judgment appealed from is correct. 
Wheeless & Pratt vs. F. M. Fisk, 731. 
38. It not appearing that the heirs who have appealed have acquiesced 
in any manner in the judgment appealed from, unless the mere fact 
of their not having applied for a suspensive appeal is acquiescence, 
which it is not, the application they made within the year was in 
time, for within that time they had a right to appeal. 

~ to those appellants who are married women, they appear through 
their attorney in fact, who was duly authorized by them, and they 
were authorized by their husbands to grant the power of attorney. 
The mandate gives to the mandatary power to appear in all courts 
of justice for the pirpose of defending their interests. They are 
therefore properly before the court. 

Succession of Francois Bougére, 743. 

38. In a suit by Diboll against the Etna Life Insurance Company judg- 
ment was rendered in his favor for the amount of the insurance 
policy, and the demand of Nancy Lottspeich, who had intervened 
and claimed the amount of the policy, was rejected. The company 
appealed, but the surety on the appeal bond having failed to justify 
or not being good, execution issued, and the company paid to the 
sheriff the amount of the judgment. The intervenor had also taken 
a devolutive appeal. To prevent the sheriff from paying over to 
Diboll the money collected, the intervenor Lottspeich sued out this 
injunction. The court perpetuated the injunction, and Diboll ap- 
pealed. 

The court below erred. The controversy in regard to the rights of 
the contestants on the life insurance company was pending before 
this court on appeal, and the court a qua had no jurisdiction, 
further than to test the solvency of the sureties on the appeal bond. 

The time for granting conservatory orders at the request of the liti- 
gants had passed. Until the appeal was disposed of by this court, 
the court below could grant no orders or assume no jurisdiction in 
the premises. 

Mrs. Nancy Lottspeich, Tutrix, vs. Jason T. Diboll et al., 772. 
39. An extension of the return-day does not carry with it the “days of 
grace” added to the original return-day, and a second or subse- 
quent application for an extension must be made on or before the 
day to which the extension is made. This has been repeatedly held. 

M. D. C. Cane vs. Caldwell & Kahn, 790. 
40. The appellee has moved to dismiss this appeal because the appel- 
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41. 


lant has not filed an assignment of errors. This is no cause for 
dismissing an appeal, except when the record brought up has not 
been duly certified by the clerk of the lower court as containing all 
the testimony adduced; or, to be more accurate, the failure to file an 
assignment of errors is not a cause to dismiss an appeal; but, on 
the contrary, the assignment of errors is a means to prevent the 
dismissal of a defective record. 
E. W. Warfield vs. George B. Hamlet, Sheriff, et al, 814. 

The jurisdiction of the appellate court does not attach until the ap- 
peal bond is filed. But it necessarily follows that, when the appeal 
bond is filed, the appellate jurisdiction does attach. When the appel- 
late jurisdiction attaches that of the district court ceases. 


Now, plaintiffs applied for an appeal and perfected their appeal. Be- 


42. 


43. 


tween the time of their motion for an appeal and the perfection 
thereof, they proceeded as though they proposed to acquiesce in the 
judgment. But when they filed their bond, they perfected their ap- 
peal, and that appeal must date from the day on which it was 
granted. Therefore plaintiffs must be considered as having taken 
their proceedings after their appeal was granted. But at that time 
the district court had ceased to have jurisdiction. It follows that 
all of their subsequent proceedings are nulllties. 
John Phelps & Co. vs. Horace Boughton, 826. 
When an appellee asks for an amendment of the judgment he rec- 
ognizes the propriety of the appeal, and damages are not allowed. 
D. Davis & Co. vs. 8S. Levy, Jr., 834. 
Appellee can not move to dismiss the appeal and at the same time 
answer it. The answer waives the motion. . 
T. W. Jones vs. City of Shreveport, 835. 
After the judgment was rendered and the appeal had been granted, 
Howard died. It was not necessary that appellants should revive 
the suit as against the representatives of his succession in order to 
perfect their appeal. All that they were bound to d> was to file 
the bond required by the district judge and then see that proper 
parties were made in this court. This has been done. 
James W. Howard vz. M. A. Walsh. Sheriff, et al. S. J. Wimbish 
and T. J. Howell, Intervenors, 847. 
It is true that the judge a quo has the right to determine whether the 
appeal is suspensive or devolutive, but his action is subject to review 
by this court in this form of proceeding. 


The judgment appealed from did not decree the payment of money or 


the delivery of spécific property, and the bond is ample enough to 
cover costs. This is sufficient. 


There being no law taking this case out of the usual rule, and the 
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amount involved being sufficient, a suspensive appeal does lie, and 
the right to take it exists for ten days. The sections 3737 and 3738, 
R. 8., do not declare that the failure to furnish bond as ordered shall 
work ipso facto a removal, but shall authorize a removal. 

State ex rel. Executors of F. P. Boutté vs. Judge of the Second 

District Court, Parish of Orleans, 871. 

. The motion to dismiss the appeal comes too late. It should have 
been made within three judicial days after the record was filed in 
this court. Bertha Louis vs. Widow Pepin, Tutrix, et al., 875. 


. The relator complains that the amount of three thousand dollars 
fixed by the judge a quo for a suspensive appeal, in obedience to a 
mandamus from this court, is excessive, and that a bond of five hun- 
dred dollars, sufficient for costs, is all that is required in a case like 
this, where an injunction to prevent the disturbance of the posses- 
sion of immovable property has been set aside and the suit dis- 
missed on an exception to the jurisdiction. 
It seems to this court that a bond of five hundred dollars, which re- 
spondent concedes to be sufficient to pay costs, will be sufficient 
for a suspensive appeal, the bond given to obtain the injunction 
being adequate to cover damages resulting from the injunction. 
State ex rel. A. E. Carlon vs. Judge of the Superior District Court, 
Parish of Orleans, 877. 


51. The effect of the judgment complained of in this instance was to 








release a seizure which relators had made ‘in executing their judg- 
ment against the New Orleans, St. Louis, and Chicago Railroad Com- 
pany, involving a sum exceeding five hundred dollars. That this 
court had appellate jurisdiction, there can be no doubt. Whether 
relators had the right to make the seizure, is a question that will 
arise when the case is heard on appeal. The court a qua erred in 
denying to relators their constitutional right of appeal. 

State ex rel. Gest & Atkinson vs. the Judge of the Superior Dis- 

trict Court, Parish of Orleans, and J. B. Alexander, 880. 


. Under the circumstances of the case relator is not entitled to the re- 
lief she asks. The order which she obtained contradictorily with 
the parties in interest, requiring the sheriff to put her in possession 
of the property which she alleges was adjudicated to her by the 
auctioneer at the partition sale, was suspended by a suspensive appeal. 
The answer to the assertion of relator that no appeal lies from an 
order of this kind requiring the sheriff to put a purchaser in pos- 
session of property adjudicated to him is, that said question can 
only arise in this court, which has jurisdiction of the order appealed 
from. Until this appeal is disposed of by this court, the judge a quo 
69 
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has no jurisdiction to enforce the order or judgment in question. 
State ex rel. Anais de Bouchel, Widow Berens, vs. the Judge of the 
Second District Court, Parish of Orleans, 882. 


. As to whether the party enjoined is permitted to set aside the in- 


junction upon giving bond, when the act complained of will not 
work irreparable injury to the plaintiff who enjoins—which irrepara- 
ble injury is not alleged—the question of irreparable injury is the 
only one which this court can examine on the appeal applied for, and 
is therefore subject to its revision. The judge a quo erred in refusing 
said appeal. 

State ex rel. John A. Dardenne vs. the Judge of the Fifth Judicial 

District Court, Parish of Iberville, 889. 


. This court can not undertake to say in this proceeding whether or 


not the relator has any interest in the succession of Bougére. Ifshe 
has not, on the trial of this case her appeal will be set aside. She 
alleges an interest, which she supports by an affidavit. If she has 
an interest, she is entitled to an appeal from the judgment which 
decides against her pretensions. 


The court can not examine in this proceeding whether the relator’s 


transferrer has, after the transfer or before, appealed from the judg- 
ment complained of. The transferee can not be controlled nor can 
her rights be influenced by any thing which her transferrer has done 
or may do subsequent to the transfer. The judge a quo erred in 
denying the appeal. 
State ex rel. Amélie Richard vs. Judge of the Parish Court of St. 
Charles, 900. 


. The question presented is, has the appellant a delay or grace for 


57. 


filing the transcript after the day to which the return-day is extend- 
ed, if such extended return-day is not a judicial though a legal day ? 
It must be answered in the negative. It is well settled that no days 
of grace are allowed after the day to which the extension is granted, 
and the fact that such day is not a judicial-day can make no differ- 
ence, 
Neuville Bienvenu vs. Factors’ and Traders’ Insurance Company 
et al., 901. 
It has frequently been held that an appeal will lie from an order re- 
fusing to allow the release on bond, under article 307, Code of Prac- 
tice, of an injunction. Relator had the absolute right to an appeal 
from the judgment of which he complains, and it was the duty of 
the judge a quo togrant it. 
State ex rel. Bernard Barthe vs. Judge of the Superior District 
Court, Parish of Orleans, 903. 
The judgment appealed from seems to be a final one on thie issues 
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presented. The judge a quo had issued a temporary or preliminary 
injunction, or, as it is designated, a restraining order, which sus- 
pended the execution of a jieri facias.. He heard evidence at the 
trial of the rule, and rendered judgment dismissing the same and 
discharging the restraining order. This, therefore, disposes finally of 
the contest, and accordingly must be signed. By the jurisprudence 
of this court an appeal does not lie from a definitive judgment until 
it has been signed. 
Jean Auguste Lahargue vs. E. Waggaman, Civil Sheriff, et al., 904. 
9. The laches complained of in regard to the statement of fact, if any 
there be, can not be attributed to the appellant, but to the judge a 
quo. The appellant applied to the judge to make the statement of 
facts in time, and the failure to make it before granting the appeal 
can not be considered just cause to dismiss it. 
Russell & Hall vs. Ellen Keefe et al., 928. 


59. Where a creditor of a succession opposes items of the executor’s ac- 
count, which aggregate more than five hundred dollars, he may ap- 
peal from the decisions of the court dismissing his opposition, even 
though his individual claim against the succession is less than five 
hundred dollars. 

Had the decision been against the executor, he could have appealed, 
and the rule is that where one of the parties may appeal, the ad- 
verse party may also. 

State ex rel. A. F. Hickman vs. the Judge of the Second District 
Court, Parish of Orleans, 935. 
See Sureties, No. 3—De Greck & Co. vs. Murphy & Gaines, 297. 
SEE JurispicTion, No. 5—Higgins vs. Haley, 216. 
SEE JurispicTion, No. 23—State of Louisiana and Parish of St. 
Landry vs. Wikoff, 654. 
See Insunction, No. 3—Chappuis vs. Preston, 729. 

APPRENTICE. 

1. The defendant’s exception that plaintiff is not tutor of the minor 
Brand was properly overruled, because the record shows that plain- 
tiff was appointed tutor several months before the institution of this 
suit. 

It is not true that there is but one remedy for a breach of the contract 
of apprenticeship, and that is: an action to annul it. 

A contract was made with the minor, a boy of the age of thirteen, to 
the knowledge of defendant; and plaintiff, his uncle, merely consented 
to the contract as guardian, and signed it at the same time it was 
executed and signed by said minor, both parents of said minor being 
dead. The fact that plaintiff signed as guardian amounts to nothing, 
because, as plaintiff resided in this city and was about this time in 
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the employment of defendant, the latter of course had knowledge 
that plaintiff, as guardian, had no legal authority, there being no 
such office in the State. The contract was clearly made with the 
minor, and it falls within the provision of article 1791 of the Revised 
Code. 

The allegations of the plaintiff are in the main sustained by the evi- 
dence in the record, which shows that defendant has clearly commit- 
ted a breach of contract and is liable to plaintiff's claim under the 
provision of article 2749 of the Revised Code. 

Peter Hand, Tutor, vs. James West, 145. 


APPROPRIATION BILL. 


1. It is not necessary to decide in this case whether the act of the 
thirtieth of March, 1875, or that published on the third of April 
both numbered seventeen, be the law; for both acts embrace the 
same appropriation in favor of the Republican Printing Company, 
intervening in this suit, and both acts make appropriations in excess 
of the revenues for the year. 

Courts can not be considered as changing or amending an appropria- 
tion bill and thereby trenching upon the functions of the legislative 
department, when they declare some items thereof valid and others 
void. Courts are only exercising their judicial functions when they 
determine that one part of a law is valid and another null. A law 
is entire, when each part has a general bearing upon the rest. In 
such a case, if any part be null, the whole is void. Buta law may 
be partly valid, and partly invalid, when the parts are themselves 
entire, independent, and distinct from each other. 

In this case each appropriation is distinct and independent, and dis- 
tinct from each other. 

In this case each appropriation is distinct and independent from the 
other, and any one may be unconstitutional without affecting the 
others, any more than if they were embraced in separate acts. 

When seeking the legislative intention, this court will presume that 
the legislators intended to perform their sworn duty, by providing 
for the current necessary expenses of the government fixed by exist- 
ing laws and for matured obligations not otherwise provided for, 
before creating any new obligations or conferring liberalities. 

It is fair to infer from the titles of the acts in question that the Legis- 
lature only intended that the appropriations, other than those for 
current expenses, should be paid out of any moneys in the treasury 
not otherwise appropriated, that is, after the current necessary ex- 
penses should have been provided for. 

Making appropriations for necessary current expenses is a duty, while 
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making other appropriations for obligations not already existing, 
would rest in the discretion of the Legislature; and, when made 
without adequately providing a revenue to such appropriations, 
would be creating a debt, within the meaning of the constitution. 

The claim of the Republican Printing Company is for a necessary cur- 
rent expense of the State. The laws must be published, the decisions 
of this court must be published, besides many other things which 
are required to be published by the State Printer. 

The evidence in the record shows that services to the extent of nearly 
the whole appropriation had already been rendered, and that the 
appropriations for the necessary current expenses, under laws exist- 
ing at the time, do not exceed the revenues provided for the year 
1875. 

The State of Louisiana vs. Charles Clinton, Auditor, and Antoine 
Dubuclet, Treasurer. Intervention and Rule of the New 
Orleans Republican Printing Company, 201. 


ARBITRATION. 


1. There is nothing in the constitution or laws which prohibits parties 
from submitting their differences to arbitration; nor is there any 

” authority for saying that parties can not bind themselves in any 
penalty to abide by the decision of arbitrators selected by them- 
selves. 

The objection that the defendant was not given a proper opportunity 
to be heard before the umpire is not well founded. On the contrary, 
it is shown that he was notified when and where the umpire was to 
commence his investigations, and that he did not appear before him 
at the time and place designated, either in person or by counsel. 

The article 3106 of the Code recognizes the rights of parties to con- 
tract that they will be held in a penalty in case they do not abide by 
the award of parties of their own selection, or selected under their 
authority, to whom they have agreed to submit their differences. 

If they could not affix a penalty as the result of their non-compliance, 
the article of the Code just quoted would be meaningless. If, having 
affixed a penalty, it should be held that the award and penalty can 
not both be exacted, the result might lead to an absurdity. 

Article 2125 of the Code, relied on by defendant, is rather conclusive 
against him than otherwise. He is bound for the amount of the 
penalty claimed of him by reason of the decision of the umpire, to 
which he promised to submit, and because he agreed to pay said 
penalty unless he complied with his covenant. 

Hunt vs. Zuntz, 500. 
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ASSESSMENT AND ASSESSOR. 


i, 


Defendant fails to show that he resorted to the mode provided by 
law and within the time prescribed to have the error af assessment 
of which he complains corrected. The letter he addressed to the 
administrator of assessments was not supported by affidavit or 
other evidence showing specifically the amount and valuation of his 
personal property. 


If the question of the correctness of the assessment were now before 


2. 


this court there is nothing in the record to justify a reduction in the 
assessment. The testimony of the defendant is indefinite, evasive, 
and unsatisfactory, and can not overcome the weight that should 
be given to an assessment made by officers acting under oath. 

City of New Orleans vs. H. S. Buckner, 414. 
A party must resort to the mode pointed out by law to correct an 
assessment, otherwise he will be bound by it. 


The only action taken by plaintiff in this case is the presentment to 


the board of assessors of an unsworn application, setting forth the 
valuations made and those to which they should be reduced, the 
sums at which the properties were rented and at which they were 
appraised in the probate court, and also setting forth that, in a pro- 
ceeding in the Superior District Court against the Auditor, the 
assessment was reduced to a specified sum in a previous year. But 
the statement of facts in the record does not show what evidence, if 
any, was presented to the board, or that the plaintiff pursued the 
course pointed out by law for correction of the assessment. 
George B. Frost, Guardian, vs. City of New Orleans, 417. 


3. In January, 1876, the plaintiff took a rule on the city of New Or- 


leans, to reduce the assessment upon which a judgment had been 
obtained by the latter against the former, in June, 1875, for the taxes 
of that year. This is not the mode to revise, amend, or annul a 
judgment or to correct an assessment. 

Charles Schmidt vs. City of New Orleans, 429. 


. It is not in the power of an assessor to vest title in any one by sim- 


ply entering land in the assessment roll in the name of such person. 
A tax-collector’s deed of sale is prima facie evidence of title, but the 
property must have belonged to the person to whom it was as- 
sessed. Plaintiff has failed to make out his claim; it does not con- 
cern him to have the validity of defendant’s title tested. 

A, A, Delaroderie vs. Mrs. Anna Hillen, Tutrix, et al., 537. 


. Plaintiff recovered judgment for the amount of his salary as parish 


treasurer during 1873 and 1874, together with an order requiring the 
board of assessors to proceed forthwith to assess a special tax to 
pay the amount of said judgment. The objection is not to the 
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ASSESSMENT AND ASSESSOR—Continued. 
amount of the judgment, but to the order directing a special tax to 
be collected for the payment of the same, because said debt is em- 
braced in the estimate of the taxes levied for the years 1873 and 
1874, and a sufficient amount is due and uncollected on said assess- 
ments to pay the debt owing to plaintiff. 

Plaintiff, however, relies upon section 2628 of the Revised Statutes : 
but this section must be construed with other provisions of the law, 
and effect must be given, if possible, to each. Another provision of 
the law on the same subject is found in section 2450 of the Revised 
Statutes. 

This last section, 2450, is the one applicable to the case at bar. There- 
in is to be found the remedy if the tax-collector fails to collect the 
assessments providing for this debt and others. 

Where a debt has not been provided for, or where the tax intended for 
the payment of a debt can not be collected from any cause, or where 
the money has been diverted, the creditor will find relief in the above 
mentioned section, 2628, of the Revised Statutes. 

Under this interpretation effect may be given to both sections of the 
Revised Statutes, and the absurd consequence of double taxation 


may be avoided. 
Christian Kline vs. the Parish of Ascension, 538. 


ATTACHMENT. 


1. The seizure of the plantation in question under the attachment 
in this case was in reality only nominal. The plaintiff either 
worked it himself or leased it, deriving whatever profit may have 
been made from it himself, and if any deterioration took place 
while the attachment rested upon it, the fault was with the plaintiff 
or with those to whom he leased it. Upon the question of damages 
therefore, as the immediate result of the attachment, the case is 
with defendants. 

The property of plaintiff, however, was illegally attached. To get rid 
of the attachment he had to employ counsel. The fee which his 
counsel earned, and which he was obliged to pay, was a damage to 
him for which defendants are responsible. 

There is no foundation for the plea that the property attached did 
not belong to plaintiff. Defendants can not set up the plea, as it 
was only upon their allegations that it did belong to him that the 
attachment issued. They can not be permitted to say that the 
property was his when the allegation was necessary to enable them 
to procure the attachment, and then say that it was not his when it 
is necessary to shield them from damages caused by the issuing of 


the attachment. 
Gerard Brandon vs. T. H. & J. M. Allen & Co., 60. 


\ 
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2. 


In this attachment suit, the garnishee, an attorney at law, answered 
that he had a note for collection drawn in favor of David T. Far- 
renberg, but he could not say who is the true owner thereof. The 
curator ad hoc for the defendant, a resident of Missouri, moved to 
dissolve the attachment on the ground that no property had been 
attached. On the trial of this motion, the curator ad hoc excepted 
to the evidence to show that said note belonged to the defendant in- 
stead of D. T. Farrenberg. The judge a quo correctly admitted the 
evidence, as the motion presented the question whether or not prop- 
erty of the defendant had been attached. The proceeding was not 
to annul an illegal and fraudulent transfer of property, but to show 
that the property in question belonged to the debtor of the plaintiff. 
D. B. Penn vs. W. H. Farrenberg, 242. 


3. This suit is on the release bond given by the intervenor. The judge 


4, 


a quo did not err when he rendered judgment against the plaintiffs, 
on the ground that intervenors have not the right to release prop- 
erty seized under attachment. The bond given by the intervenor is 
not a judicial bond, and the plaintiff can not recover. In cases of 
the kind it has been settled that the defendant only can bond the 
property attached. 
Emanuel Meyer & Brother vs. Mrs. Mary S. Johnson, 244. 

The plaintiffs, living at Natchitoches, Louisiana, having claims 
against the defendants, residents of Sabine county, Texas, brought 
this suit in the parish of Sabine, Louisiana, proceeding by attach- 
ment levied upon a lot of merchandise that was being transported 
through the parish to the defendants, living in Texas, and who 
owned said merchandise. 


It is shown that four sureties signed the attachment bond, three of 


them residents of the parish of Sabine and the other a resident of 
the parish of Natchitoches. It was properly objected that one of 
the sureties, who had his domicile in the parish of Natchitoches, is 
nota legal surety such as the law requires on attachment bonds. 
The other sureties, residing in the parish of Sabine, are neither in- 
dividually nor collectively good for the amount of the bond. 


It has been often ruled that all the requirements of the law must be 


5. 


rigidly complied with when resort is had to what has been charac- 
terized as the harsh remedy of attachment. The attachment in this 
case was properly dissolved and the suit dismissed. 

J. J: McCook & Brother vs. E. B. Willis et al., 448. 
Plaintiff recovered judgment against the defendants, Kehlor, Up- 
dike & Co., who are non-residents, in a suit by attachment. Exe- 
cution being issued, several parties were garnisheed. Some of the 
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garnishees answered that they held property belonging to Kehlor 
Brothers, but that they held nothing belonging to Kehlor, Updike & 
Co. The firm of Kehlor, Updike & Co. was dissolved while the suit 
of the plaintiff against them was pending. Kehlor Brothers inter- 
vene and claim the property seized under garnishment process. 

The suit was filed on the thirteenth of May, 1870. A motion to bond 
was made by Wooldridge & Thomas, attorneys for defendants, on 
the sixth of June, 1870, and, on their motion, bond having been fur- 
nished, the property attached was released. Thomas was appointed 
curator ad hoc on the seventh of October, 1874, and filed an answer 
in that capacity. 

On the fourteenth of December following, Wooldridge & Thomas, of 
counsel for defendants, moved for a commission to take testimony 
on their behal?, and the affidavit necessary to obtain the commis- 
sion is made by Wooldridge, who swears that he is of counsel for 
defendants. 

It is evident therefore that the defendants were in court before the 
appointment of curator ad hoc was made. 

Under these pleadings the decree of the court was, that plaintiff have 

and recover judgment against the defendants for sixteen hundred 
dollars, with legal interest from judicial demand and costs, with 
privilege upon the property attached. 

This judgment was a personal one, and can be executed in the usual 
manner, by seizure of the defendants’ property wherever found. 

The proposition that the property of one firm can not be attached to 
pay the debt of another is correct as a general rule. But it has been 
held, correctly, too, that “the attachment in this State of the inter- 
est of a non-resident in the property of a foreign commercial firm, 
for a debt due a citizen of this State, is not forbidden by any law or 
opposed by any consideration of public policy; but, on the contrary, 
is recommended as a matter of remedial justice in favor of our own 
citizens.” 

In this case the plaintiff is a resident of this State; the defendants are 
non-residents. There is property belonging to his debtors within 
the jurisdiction of our courts. That property must be held liable 
for his debts. 

Wm. J. Taylor vs. Kehlor, Updike & Co. Kehlor Brothers, Inter- 
venors, 530. 
6. The simple act of giving a mortgage to a creditor to secure his claim 
does not of itself constitute a ground for the writ of attachment. 
Abney, Love & Co. vs. Mrs. 8S. H. Whitted, 818. 


Sree Damages, No. 4—Bridge vs. Ennis, 309. 
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AUCTIONEER. 


Sree Saes, No. 18—Merrick vs. North, 878. 


AUDITOR. 


1. This is an application for a mandamus to compel the Auditor of the 


State to issue a warrant on the State Treasurer in favor of relator. 
An exception was taken to the introduction in evidence of the record 
of suit No. 26,440 before the Superior District Court, on the ground 
that it was res inter alios acta. 


The relator was not a party to the suit the record of which was offered 


in evidence, and whether it be regarded as in evidence or not, the 
injunction therein granted against the Auditor can have no legal 
effect against one not a party to it. If any valid reason existed why 
relator’s claim should not be audited and warranted for, it should 
have been made the defense to this action. 


There is no force in the plea of the Auditor that he has no legal 


authority to draw warrants on the treasury when there is no money 
in it to pay the warrant. He is not the custodian of the moneys of 
the State, nor is it his duty to pay out the moneys of the State. 
His duty is “to draw all warrants on the treasury for money” for 
valid claims for which appropriations have been made. 
State of Louisiana ex rel. Elza B. Mentz vs. Charles Clinton, 
Auditor, 47. 


2. In this case the money to pay relator has been previously appro- 


priated by law, although the same may not yet be collected and paid 
into the treasury. It is undoubtedly, in view of the positive require- 
ments of sections 183 and 184 of the Revised Statutes, the duty of 
the Auditor to issue the warrant demanded by relator for a claim 
audited by the Auditor himself, but of course the Treasurer will not 
be required to pay until the money appropriated has been actually 
paid into the treasury. 

State ex rel. New Orleans Republican Printing Company vs. Chas. 

Clinton, Auditor, 72. 


3. However improperly the offices of Treasurer and Auditor may be 


administered, this court fails to perceive any right in relator, a mere 
creditor of the State, to obtain a mandamus, and by the process of 
the court assume to exercise a supervisory control over officers en- 
gaged in the revenue department of the State. 


The Treasurer and Auditor are agents of the State, charged with the 


performance of the duties pertaining to their respactive offices. If 
they fail to discharge faithfully the trusts committed to them, they 
are answerable to their principal. A mere creditor of that principal 
has no right to supervise the settlement of accounts by these offi- 
cers with the respective tax-collectors. 





AUDITOR—Continued. 





With regard to the Auditor, the only duty he owes to the relator or 
any creditor of the State is to draw a warrant if he or they are en- 
titled to it. But relator has already the Auditor’s warrants, and he 
sets up no breach of duty in regard to drawing him a warrant. 


Relator does not complain that the Treasurer has funds applicable to 
the payment of his warrants, and refuses to pay them out of the 
treasury as required by law. Indeed, there is no ministerial duty 
that respondents have failed to perform in behalf of relator and 
that he has the right to require them to perform. 

State of Louisiana ex rel. Jules Gourdon vs. A. Dubuclet, and C. 
Clinton, Auditor, 85. 


4. The Auditor refused to issue the warrant demanded by plaintiffs, 
because their claim, under the constitutional amendment of 1874, 
having its origin in 1870, could not be paid out of the revenues of 
1875, and because the revenues of the year 1870 had been exhausted 
by warrants previously drawn against them. 


The Auditor was wrong in his refusal. The payment of the amount 
directed by the Legislature to be made to the plaintiffs was not nec- 
essarily required to be paid out of the revenues of 1870. The Legis- 
dature ordered it to be paid out of any moneys not otherwise appro- 
priated. Whether the revenues of 1870 were or were not exhausted, 
plaintiffs were entitled to a warrant upon which they could draw 
their money whenever there might be funds in the treasury to be 
disbursed within the purview and meaning of the act of the Legis- 
lature ordering this debt to be paid. 


J. T. Buffington et al. vs. Charles Clinton, Auditor, 132. 


. The relators were not parties to the suit of the State vs. Clinton, in 
which was granted the injunction set up as a ground for not issuing 
the warrants claimed in this case, and are not therefore bound 
thereby. 

The Legislature having made an appropriation for the purpose of pay- 
ing certain legitimate expenses of the House of Representatives, the 
relators are entitled to be paid out of the appropriation so made, 
provided they have a good claim. 

Their claim is evidenced by a voucher from the officers of the House 
of Representatives to whom was intrusted the expenditure of the 
appropriation, and there is nothing to show that the voucher was 
improperly obtained or improvidently issued. 

The objection of the Auditor that he can not issue a warrant because 
there is no money in the treasury to pay the same is not a good one. 
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The appropriation was legally made, and it has not been exhausted. 
The relators are therefore entitled to their warrants. 
State ex rel. B. Bloomfield & Co. vs. Charles Clinton, Audi- 
tor, 350. 


Ser Constitution, No. 8—State ex rel. Charbonnet vs. Johnson, 
Auditor, 511. 


SEE APPROPRIATION Brit, No. 1—State vs. Clinton, Auditor, and 
Dubuclet, Treasurer, 201. 


BANKRUPT LAW. 


1. The object of the law in giving the creditor a right to prevent the de- 
parture of the debtor for the period of three months, is not that the 
latter may be finally imprisoned upon a writ of capias ad satisfaci- 
endum, but to compel him to pay the debtor or to make an involun- 
tary surrender of his property. 

Whether the creditor’s remedy to compel a surrender be under the State 
or national law of bankruptcy, he has the same interest in enforcing 
the presence of his creditor, in order that this surrender may be ef- 
fected, and although the State may be precluded, for the time being, 
from enforcing her own bankrupt law, she is not on that account 
prevented from affording her citizens the means of invoking the 
bankrupt law of the United States. . 

Therefore it is not true that, inasmuch as the general bankrupt law of 
the United States has superseded, for the time being, the insolvent 
law of this State, it follows that the purpose of the statute author- 
izing an arrest in civil cases can no longer be fulfilled, and conse- 
quently that the bond sued upon is void. 

Felix Gottschalk vs. Henry Meyer, on a Rule against H. Redwitz, 
Surety, 885. 


BILLS AND PROMISSORY NOTES. 


1. The only question on the merits in this case is about the ownership 
.of certain promissory notes. The ground assumed by the defend- 
ant that he acquired in these notes the right of pledge, is void of 
force. The notes were the absolute and unqualified property of 
Bird, and without his knowledge or consent, and without authority 
of law, no disposition of them after maturity could be legally made 
by Horrell & Co., in whose hands they had been left, that could in 
any manner affect his right to recover them upon identifying the 
same and proving his ownership of them, which has been done. 
Bird vs. Cockrem, 70. 
. It seems clear there was no effective seizure in this case. To make a 
valid seizure of a negotiable note under the circumstances of this 
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case, it was essential that the sheriff should have taken actual cor- 
poreal possession of it. 
John H. Pleasants & Sons vs. John Kemp, Jr., 124. 

3. The document sued on is a promissory note due at the death of the 
maker. It contains of itself evidence of consideration, which is, in 
the main, substantiated by the testimony of witnesses. 

Fergus Mahier vs. Succession of Marie Henriette Henrie, Widow 
Keays, 246. 

It appears that the note sued upon was paid through Mouton, who 
was defendant’s commission merchant in New Orleans, from the pro- 
ceeds of defendant’s cotton in his merchant’s hands. Mouton, after 
he paid the note, pledged it to Cavaroc, who transferred it to plain- 
tiffs. Mouton’s account with defendant shows that he paid the note, 
as stated, and charged the amount to said defendant. Therefore 
the note was past due when it went into Cavaroc’s hands. Plaintiffs 
can not recover upon it. 

W. F. Halsey et al. vs. Leopold Lange, 248. 

4. It is shown that Bowles, who is holder of the note of plaintiff that 
fell due on the first of January, 1875, became the owner of it in the 
spring of the year 1872. No successful effort has been made to over- 
come the presumption that he is a bona fide holder before maturity, 
and without knowledge of equities that may exist between the prior 
parties. This, then, disposes of the case adversely to the plaintiff in 
injunction. 

Mrs. Delphine A. Taylor vs. R. S. Bowles et al., 294. 

5. The plaintiff purchased by notarial act from one Petjtjean a note for 
six hundred dollars, secured by mortgage and made by the defend- 
ants, due in two years from its date. In the same act another note 
of the same parties for the same amount and secured by the same 
mortgage, due at three years, was transferred as collateral security 
for the payment of the former. Some time after this transfer and 
after the maturity of the first note and pledge, the defendants, mak- 
ers of the said two notes, made a notarial pledge or transfer to 
plaintiff of a judgment in their favor as further collateral security 
for the payment of the said first-mentioned note. Neither of the 
notes is indorsed by the payee and transferrer. This suit is insti- 
tuted on the two notes and the notarial act of transfer and pledge. 

There can be no doubt that the plaintiff was entitled to judgment on 
the first note, and the only question is as to the correctness of the 
nonsuit in the court a qua on the second note, held merely as collat- 
eral security. 

As to the objection that the notes were not indorsed, the notarial act 
had as much effect as the indorsement of the payee could have. 
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In this instance, the second note being intended to secure the principal 
debt evidenced by the first note, the sale to pay the principal debt, 
or the first of the two notes, must necessarily be made to pay the 
pledged note also, and if there be any surplus the pledger is entitled 
thereto. If the defendants have any rights as between them and 
the pledger, they can be settled hereafter in a proper proceeding be- 
tween the proper parties, and their rights in this respect will be re- 
served. 

The plaintiff is entitled only to the principal debt—the first note at 
two years for six hundred dollars, interest, and costs—but to get 
that it is necessary to sell the mortgaged property, and it must be 
sold to meet the notes unpaid. 

Jules Ducasse vs. J. C. Keyser and Hugh McKenna, 419. 

. This is a suit on a promissory note. The pleais payment. The evi- 
dence shows that the several payments of interest were at the rate 
of twenty per cent, but that they were, by agreement, imputed to the 
interest. Defendant contends he should have the full benefit of these 
payments as being in excess of the interest stipulated in the note. 
Neither usury nor prescription being pleaded by the parties respect- 
ively, the payments must be considered as executed contracts. 
Whether the defendant might have sued within a year of each pay- 
ment to recover it back as usurious interest it is unnecessary to de- 
cide in this case. Vincent Boagni vs. C. C. Pickett, 606. 

. The defendants gave plaintiff a draft drawn by a planting partner- 
ship on the house of Allen & Co. in settlement of a promissory note 
which he held and which had been executed by defendants. The re- 
ceipt reads that the draft, when paid, shall destroy the note. The 
draft not being paid, the receipt amounted to nothing and left the 
note due and unpaid. 

A, L. Tucker vs. Clementine M. Charpentier and Husband, 617. 
8. On a settlement between Duperier and his ward, Ratier, Duperier, 
being indebted to Ratier, assumed, in part payment of this indebt- 
edness, to pay a note drawn by his ward and on which he had gone 
security. 

Duperier and Ratier were sued on this note. Pending this suit, Ratier 
sold whatever claim he might have against Duperier to plaintiff. 
Judgment was rendered in favor of Duperier and Ratier on the note 
sued on. Plaintiff, as the transferee of Ratier, sues Duperier for the 
amount of this note. 

The settlement between Ratier and Duperier being final in their rela- 
tions of tutor and ward, Ratier, when he sold his rights against Du- 
perier to plaintiff, sold nothing. 

Because Duperier was not condemned to pay the note which he agreed 
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to pay is no reason why Ratier, or his alleged transferee, should 
claim payment of the sum which it represented, any more than if 
the holder of the note had given it to him, or if the payment there- 
of had been barred by prescription. 

Richard T. Eastin vs. Alfred Dupérier, 634. 

9. This is a suit to recover judgment for the amount of two drafts 
against the executors of Mary C. Moore and John Moore, who, in 
their life-time, were, the one the tutrix and the other the co-tutor of 
the minor, David Magill. The drafts were accepted, and plaintiff ac- 
quired them before due. The plea that defendants were bound as 
indorsers or sureties can not be sustained. 

‘The defendants can not be regarded as indorsers of the drafts. In in- 
dorsing the drafts they omitted adding their capacity of tutrix and 
co-tutor, which was set forth as drawers. In this fiduciary capacity 
the drafts were not indorsed and completed by the drawers, unless 
this court should regard their signature as given in that capacity. 

Bills drawn by a fiduciary to his own order are not completed unless 
indorsed in the same capacity as drawn. This court regards the 
drafts as completed, and must therefore consider that defendants in- 
dorsed them in the same capacity in which they drew them. 

‘The tutrix and co-tutor, administering the plantation of the minor, 
Magill, had the right to draw these drafts on the factors of the 
plantation of said minor. The drafts were predicated on the crops, 
which were not shipped to New Orleans, where the factors resided, on 
account of the war. The tutrix had authority of the court to bor- 
row money on mortgage to carry on the plantation. If she could ac- 
complish this object without the mortgage, she not only had the right, 
but it was her duty, to execute for the minor the less onerous obliga- 
tion. There is nothing in the record to fix the liability of the draw- 
ers individually. 

J. M. Lapeyre vs. W. F. Weeks et al., Testamentary Executors, 
664. 

10. This is a suit by attachment of the property of the defendants situ- 
ated in New Orleans, the object of the suit being to recover from 
the Mississippi Valley Bank the amount of various drafts drawn 
upon the plaintiffs by one of their own customers in the parish of 
Madison in this State, which drafts were cashed at Vicksburg by 
the Valley Bank and forwarded by that bank to New Orleans for 
collection, which plaintiffs paid, and which turned out to be forged 
and passed off to the Valley Bank that discounted them. The 
question is which of these parties shall bear the loss arising from 
the perpetration of this forgery. 

‘ The drawee of a bill is presumed to have a better knowledge of the 





1000 INDEX. 





BILLS AND PROMISSORY NOTES—Continued. 


signature of the drawer than the holder. It is for him to rely on 
his own knowledge and means of information on the subject, and 
not upon presumptions arising from the opinions of others. In this 
case the plaintiffs had in their possession at the time these forged 
drafts were accepted and paid a number of other drafts of Ultz 
drawn upon them which they knew to be genuine. They had the 
means.of comparing the genuine signatures of their correspondent 
with the forged signature, as well as various other means of deter- 
mining the character of the spurious bills. The last two of the 
series of the forged bills it appears they did refuse, but subsequent- 
ly paid them. Under these circumstances the loss should fall rather 
upon the plaintiffs than upon the defendants. 
Howard & Preston vs. Mississippi Valley Bank of Vicksburg, 727. 
11. Defendant is sued for the amount of a promissory note with inter- 
est, given for a part of the price of a plantation bought by him, and 
secured by vendor’s privilege and mortgage. The defense is failure 
of consideration, because a large portion of the land bought by him 
belongs to another party, and did not belong to the vendor. Defend- 
ant further alleges that the note due does not belong to plaintiff, 
but to the vendor. 

Plaintiff acquired the note before maturity; consequently the equities 
between the original parties, if any exist, can not be pleaded against 
the note; but the mortgage is not negotiable, and as to that the 
equities may be pleaded. But the defendant has been in the peace- 
able and undisturbed possession of the land since 1871, the date of 
his purchase, and is not even threatened with eviction. Hence his 
defense can not prevail. a 

Josiah Morris & Co. vs. Reuben White, 855. 
12. A commercial firm can not be held liable on a promissory note 
signed with the firm name, when it is shown that the note was 
signed by one of the partners without the knowledge of the other 
partner, in a matter out of the usual course of the business of the 
firm, and was received by the plaintiff with knowledge of the fact 
that the note was accommodation paper. 
W. H. Vredenburgh vs. Lagan & Mackison, 941. 
Sree ComMERCIAL Law, No. 1—Johnson vs. Blakemore, 140. 
Sree CommerciaL Law, No 2—Louisiana National Bank vs. Citizens’ 
Bank, 189. . 
SEE Potice Jury, No. 2—Citizens’ Bank vs. Police Jury of the Par- 
ish of Concordia, 263. 
Sre Inporser, No. 3—Otto vs. Belden, 302. 
Sere Action, No. 7—Guilfont vs. the Parish of Ascension, 413. 
SEE Sureties, No. 9— Washburn vs. Van Norden et al., 768. 
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SxE Sureties, No. 11—State ex rel. Favre vs. Judge of the Fourth 
District Court, Parish of Orleans, 884. 


SEE InporsER, No. 5—Jules Blanc vs. Mutual National Bank of 
New Orleans, 921. 





BONDS (STATE). 


1. From the pleadings in this case, and from the evidence in the record, 
it is unquestionable: 
First—That the bonds, which are the subject of this controversy, were 
issued under and by virtue of legislative authority. 
Second—That the proceeds thereof went into the State Treasury, and 
were appropriated for a purpose vital to the interests of the public. 


Third—That the bonds in suit are in the hands of a bona fide holder, 
who purchased them in open market, and for a valuable considera- 
tion; and that the acts under which they were issucd are not uncon- 
stitutional. 

Therefore, the intervenor, Frank Morey, is entitled to have the bonds 
in question funded by the Funding Board according to law. 

State of Louisiana ex rel. Attorney General vs. Charles Clinton, 
° Auditor,and Antoine Dubuclet, Treasurer. Frank Morey, 
Intervenor. The Funding Board made Party Defendant, 

219. 

2. Act No. 26, approved February 17, 1869, created a conditional obliga- 
tion of the State to guarantee the second-mortgage bonds of the 
New Crledns, Mobile, and Chattanooga Railroad Company. 

Before, however, the condition happened, there was a constitutional 
amendment adopted in November, 1870, prohibiting an increase of 
the State indebtedness beyond twenty-five millions of dollars, and 
this limitation had clearly been reached. 


If the conditions stipulated in the act had been complied with when 
the Governor indorsed the guarantee of the State on the sec- 
ond-mortgage bonds of said company, no debt would be created 
thereby in violation of the constitutional amendment then in force, 
because said indorsement would only evidence a valid obligation of 
the State incurred prior to the adoption of the constitutional limita- 
tion. It would evidence an unconditional obligation resulting from 
the performance by said company of the stipulations contained in 
said act of 1869. 

But if, as the evidence shows, the conditional obligation had lapsed 
when the Governor indorsed the guarantee on said bonds, that in- 
dorsement of guarantee would be the creation of a new debt, which 
was prohibited. 

70 
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The Governor, in indorsing the bonds, was a fiduciary, discharging the 
powers conferred on him by act No. 26 of 1869, but these powers 
were modified by the constitutional amendment supervening between 
this grant of authority and the exercise thereof; and all parties ac- 
quiring said bonds were charged with notice of the authority of the 
fiduciary who indorsed thereon the guarantee of the State. 

But for the constitutional amendment, the indorsement of guarantee 
would, under section ten of the said act of 1869, bind the State as to 
relator, or any bona fide third holder of said bonds, whether the 
stipulations of said act had been complied with or not by said com- 
pany. 

If the General Assembly could not create a debt when the bonds in 
question were guaranteed, and that was the creation of a debt, they 
could not by enactment provide that the Governor’s certification 
of guarantee shall be the conclusive proof of an indebtedness by the 
State, and thereby cut off the judiciary from inquiry into the valid- 
ity of the obligation arising from such guarantee. 

The State could not revive by ratification or otherwise the obligation 
that had lapsed by the failure of the New Orleans, Mobile, and Chat- 
tanoga Railroad Company to comply with the stipulations of the act 
of 1869, because at the date of the alleged acquiescence the con- 
stitutional amendment was in force. Hence said bonds are not valid 
obligations of the State, and can not be funded. 

This court is also of opinion that the funding of these bonds is not 
provided for by the funding act No. 3 of the acts of 1874. 

If the funding of these bonds had been contemphted, the Board of 
Liquidation would not have heen required to cancel and destroy 
them, and thereby defeat the possibility of recovering against the 
makers of said bonds personally, as well as the right resulting from 
the mortgage. 

The State ex rel. Citizens’ Bank of Louisiana vs. the Funding 
Board, 249. 

3. The State has enjoined the Auditor and Treasurer from paying the 
coupons attached to the bonds issued under act No. 95 of 1871, on 
the grounds that the issue of said bonds, amounting to two million 
five hundred thousand dollars, was in contravention of the constitu- 
tional amendment, and said bonds are not valid obligations of the 
State. To decide this question it is necessary to examine the acts of 
1869, 1870, and 1871 which were passed on the subject. 

The obligation of the State under the acts of 1869 and 1870 adverted 
to was to guarantee the second-mortgage bonds of the New Orleans, 
Mobile, and Chattanooga Railroad Company on each section of forty 
miles “which said company shall construct” within the time men- 
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tioned in said acts, after the act of mortgage on said section so con- 
structed shall have been delivered to the Governor, approved by 
him, and recorded in the office of the Secretary of State. 

This was the subsisting obligation of the State when the constitutional 
amendment limiting the State debt to twenty-five million dollars 
went into operation in November, 1870. As the amount of that lim- 
itation had already been reached, the General Assembly could not 
create a debt thereafter. ; 

Notwithstanding the existence of this constitutional limitation, the 
General Assembly passed act No. 95, approved the twentieth of 
April, 1871, which provides, among other things, that the Governor 
is authorized to subscribe for twenty-five thousand shares of one 
thousand dollars each of the capital stock of said corporation on 
behalf of the State, and to receive the certificate of stock therefor 
as payment shall be made for the same, etc., and further declares 
that the subscription for stock and the issue of the bonds aforesaid 
are intended to extinguish the obligation of the State to indorse or 
guarantee the second-mortgage bonds of said corporation under the 
act of the General Assembly relative to said corporation, approved 
February 21, 1870, and as a discharge of either party from all obli- 
gations for the issue, indorsement, guarantee, and security of said 
mortgage notes, as provided for in the fourth section of said act; 
it is provided that the said corporation shall comply with certain 
conditions, formalities, and stipulations, and shall obligate itself to 
commence that part of its railroad from Vermilionville to Shreve- 
port within six months, and to complete the same within the time 
limited therefor in the said act. 

On the twenty-fourth of April, 1871, four days after the passage of this 
act, the Governor issued to said company bonds of the State 
amounting to two million five hundred thousand dollars, notwith- 
standing the fact that the railroad from Vermilionville to Shreve- 
port had not been located, and not a particle of work had been done 
by the said company. 

Indeed, the record shows that there never has been even a survey and 
location of that branch of the railroad as contemplated by the act, 
and all the work that has ever been done by said company thereon 
consists of a ditch 291 feet long, six feet wide, and one and a half 
deep, proved to be worth twelve dollars. That is the extent of the 
labor of said company on the road from Vermilionville to Shreve- 
port after the expiration of five years, the period within which they 
were required to finish the whole line. 

The obligation of the State to guarantee the second-mortgage bonds 
of the New Orleans, Mobile, and Chattanooga Railroad Company 
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had lapsed, because the said company failed to complete the first 
section of forty miles of the main line by the eighteenth of January, 
1871, and failed to achieve other works and fulfill other obligations 
according to specifications in said act of 1870. 


Under these circumstances the act of the twentieth of April, 1871, and 
the issue thereunder by the Governor of bonds to the amount of 
two million five hundred thousand dollars was the creation of a debt 
in contravention of the constitutional limitation which went into 
force in November, 1870. 


The conditions precedent having not happened, the conditional obliga- 
tion of the State resulting from the legislation of 1869 and 1870 has 
not ripened into an unconditional obligation; it can never ripen into 
one, because the period within which it might become so by the per- 
formance of the conditions imposed on said company have all 
passed, and the conditional obligation of the State to said company 
has lapsed. 

As these bonds bear date subsequent to the adoption of the constitu- 
tional amendment, all persons acquiring them were charged with 
notice of the existence and effect of that amendment; they were 
charged with notice that in 1871 it was not in the power of the Gen- 
eral Assembly and the Governor to bind the State by the issue of 
these bonds as a substitute for the obligation to indorse the second- 
mortgage bonds of the New Orleans, Mobile, and Chattanooga Rail- 
road Company, because said obligation was conditional, and it could 
only become binding on the State upon the happening of the con- 
ditions precedent, and they might never happen. 


The issue of these bonds as a substitute for a debt that did not exist, 
and that might never exist, was to all intents and purposes the 
creation of a debt in 1871, in contravention of the constitutional 
amendment. 

State vs. Clinton and Dubuclet, 393. 

. It has been held that a discharge under the bankrupt law does not 
release one from the obligation to collate. Upon the same principle 
the heir can not plead against collation that the debt which he owes 
is prescribed. 


If the parties were claiming simply as heirs of the deceased, being 
collaterals, they could not be forced to collate. But they do not 
claim as heirs. They claim under the will. They must therefore 
take according to the terms of the will. 


Now, the will provides that the donations which the testator may have 
made to his heirs, as well as the debts and other advances which 
they owe him, shall be brought into his succession, in order that the 
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BONDS (STATE)—Continued. 
three branches of his heirs may be placed upon a footing of perfect 
equality. 

Alphonse, now deceased, was one of the three branches. In order that 
the provisions of the will should be carried out, it was necessary 
that he should collate what he owed. His children can have no 
greater rights or interest in the succession of which he formed a 
branch than he had. He would have been obliged to collate. So 
are they. 

Succession of Bougeére, 743. 
SEE JupGMENT, No. 4—Francis vs. Marie Louise Martin, 403. 


BONDS (NEW ORLEANS WATERWORKS). 


1. Bonds with coupons payable to bearer are negotiable securities and 
pass by delivery, and, in fact, have all the qualities and incidents of 
commercial paper. The bonds in controversy were payable to 
bearer; they were not due when bought by the defendant, who gave 
value for them. The purchaser was therefore unaffected by want of 
title in the vendor. 

Consolidated Association of Planters of Louisiana vs. J. Numa 
. Avegno, 552. 


BONDS (TOWN OF DONALDSONVILLE). 


1. In 1861 the General Assembly passed act No. 69, authorizing the 
mayor and selectmen of the town of Donaldsonville, parish of As- 
cension, to issue bonds for such sums, not exceeding twenty-five 
thousand dollars, as in their judgment might be required for the in- 
terest of said town. 

Under this authority, in 1866, the town of Donaldsonville undertook 
to settle with all its creditors by issuing to them consolidated bonds 
amounting in the aggregate to less than twenty-five thousand dol- 
lars, payable ten years after date, bearing eight per cent interest, 
payable annually. 

The interest on these bonds was paid punctually till April, 1871. Subse- 
quently, the corporation refused to pay the interest as it accrued, 
and it passed an ordinance repudiating the bonded debt. There- 
upon the plaintiff, holder of some of these bonds, sues the defend- 
ant for the payment of the interest and capital represented by these 
bonds. 

The corporation had undoubtedly authority to issue the bonds in ques- 
tion, and it fails to show any want or failure of consideration or any 
other valid defense. It was anxious to settle with its creditors and 
procure a long term of years for paying the debts it considered it 
then owed. 
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Corporations, like natural persons, should be honest. In the case at 
bar the town of Donaldsonville had authority in 1866 to settle with 
plaintiff or the party to whom these bonds were issued. Whatever 
defense there was to the claim, it was presumably known at the time 
of the settlement. 


If there was not then a valid legal obligation, there was at least a 
moral obligation, which was a good consideration for the bonds. If 
there was no other consideration, the delay of ten years was a legal 
consideration for the compromise in 1866 under which the bonds in 
question were issued. 


The refusal to pay the interest which was due in April, 1872, and April, 
1873, and the ordinance of repudiation, did not cause the whole 
debt to become due, and, therefore, in May, 1873, when this suit was 
instituted, plaintiff had not the right to demand payment of the 
bonds which were issued on the third of April, 1866, and payable 
ten years after date. 

The holder of a debt against a corporation has no greater right than 
if the maker were a natural person. The declaration of a natural 
person to the effect that he repudiates his obligation will not cause 
that obligation to mature before the time specified in the contract. 
Plaintiff is therefore only entitled to the interest accrued. 

Felix Braud vs. the Town of Donaldsonville, 558. 


BONDS (RELEASE). 


1. Carlin & Leslie, being planting partners, borrowed of plaintiffs a 
certain sum of money to carry on their plantation and executed a 
written obligation, which was duly recorded in 1872. In January, 
1873, other parties claiming privileges upon the crop of said Carlin 
& Leslie sequestered a certain quantity of sugar, which sugar was 
released on bonds by the seizing creditors. Whereupon Carlin & 
Leslie compromised with said creditors who had caused the sale of 
the sugar.. Subsequently, the plaintiffs in this present instance in- 
tervened in the suits aforesaid, claiming a privilege upon the prop- 
erty sequestered. The suits were dismissed in consequence of the 
compromise, and the intervention followed the fate of the principal 
suits. Long afterward, Bee & Co. instituted the present suit against 
Carlin & Leslie, who were then absentees, and sequestered the de- 
livery bonds executed by the plaintiffs in the former suits as the 
property of the absent defendants, claiming a_ privilege on said 
bonds. 


The mere statement of the case shows that the plaintiffs’ pretensions 
are untenable. When they intervened in:the original suits, those 
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suits, in fact, did not exist, having been previously settled by the 
debtors. Consequently, the bonds were virtually canceled by the 
settlement, and the defendants, Carlin & Leslie, have no right or 


title to them. 
Wm. C. Bee & Co. vs. Carlin & Leslie, 648. 


BONDS (JUDICIAL). 


1. Judicial bonds are solidary obligations, and this is a judicial bond 
which is sought to be enforced. The judge a quo erred in not ren- 
dering judgment in solido against the sureties. 

J. Faust, Brother & Co. vs. Glynn & Wintz. Charles Cavanac and 
James Ricketts, Sureties, 676. 


BOND (BANK’S OFFICER). 
SreE NEw ORLEANS NATIONAL Bank ys. WELLS, 736. 


BOND (INJUNCTION). 
SEE SHEPPARD vs. SHEENE, 816. 
BOARD OF HEALTH. 


1. Aet No. 102 of the session of 1870, commanding the Board of Health 
to perform certain work under the second section of said act, is re- 
pealed by the act No. 46 of the session of 1874. 

State ex rel. New Orleans Sanitary and Fertilizing Company vs. 
the Board of Health, 536. 


CARROLLTON (CITY). 

1. The evidence in this case shows that plaintiffs have never been paid 
for the land occupied by the streets, described in their petition, 
although another person was paid for a strip of his land situated in 
the same locality; that these streets have been opened from fcur to 
seven years; that they have been ditched, improved, and occupied 
by the city of Carrollton; that there has been no formal ordinance, 
however, directing the opening of these streets. The charge that 
the streets have been dedicated to public use by the owners is 
wholly unfounded. The conclusion is that the plaintiffs ought to 
recover the value of their property which was taken and occupied 
by the city of Carrollton, and which is proved to be worth twelve 
hundred dollars. 

Walter Bailey and Mrs. Aldrich vs. City of Carrollton, Mayor, 
and Council, 171. 
CITATION. 

1. The objection to the joinder of issue by the default can not avail 

the defendant. Itis true there was no citation, but defendant ap- 
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peared by his attorney and accepted service and waived citation. 
The written waiver was at the foot of the petition, and, although 
not dated, it will be presumed that it occurred when the petition 
was filed, which was ten days before default was entered. 

The objection as to the testimony can not be considered, because no 
bill of exceptions was taken, although defendant appeared by coun- 
sel to accept service and waive citation. By this appearance by 
counsel and by the legal joinder of issue by a default, the defendant 
was legally present at the time of the trial, and it was his duty to 
present his objections to the testimony, if he had any, by a bill of 
exceptions, in order that the same might be considered by this 
court. 

Mrs. Annie Castell vs. Thomas J. Castell, Her Husband, 91. 
2. A curator ad hoc can not directly or indirectly waive citation. 
Samuel F. Ticknor vs. M. M. A. Calhoun, 258. 
3. Legal notice of a suit against the wife (said wife being cited) having 
been served upon the husband is sufficient to bring her properly 
into court. The notice of the suit to the husband is sufficient, if he 
makes no objection, to allow her to standin judgment. If he has 
not come into court and has not authorized his wife to make de- 
fense, it must be considered that he thought there was none to 
make, and, under these circumstances, to obtain an order from the 
judge authorizing her to stand in judgment would be a useless for- 
mality. She is in court from the fact that the suit is brought against 
her, her husband being cited to authorize her. Being in court, pro- 
ceedings may then be carried on against her in the same manner as 
they are against other defendants. If she does not answer, default 
may be taken against her. If the default, when taken, is not regu- 
larly set aside, it may be confirmed. 
Francis vs. Mrs. Marie Louise Martin, 403. 
4. One of the main questions in this case is about the validity of a 
citation. It is directed to Jules G. Olivier, of the parish of St. Mary, 
attorney in fact of Gabriel L. Fuselier: “ You are hereby summoned 
to appear before the district court in and for the parish of St. Mary 
on the first Monday of October next, and comply with the demand 
contained in the petition of William Jacobs against you (a copy of 
which is hereunto annexed), or file your answer thereto ia the office 
of the clerk of said court,” ete. No answer was filed to this suit. 
Judgment by default was rendered against Fuselier and confirmed. 

This judgment is null and void for want of citation. The Code ex- 
pressly provides that citation must be directed to the defendant. 
Here it was Olivier who was cited, and it was Olivier who was or- 
dered to file his answer to the demand which was made upon him. 
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Admit that Olivier was Fuselier’s attorney in fact, still, when Fuse- 
lier is sued the citation must be directed to him, and not to his 


agent. 
William Jacobs et al. vs. M. E. L. I. Frére, Wife, et al., 625. 


. The record shows that the rule taken by defendants on plaintiffs to 
release certain articles seized and appealed from by said plaintiffs 
was served on the counsel of record, they being residents of Boston, 
This service is sufficient. 

Boston Belting Company vs. E. M. Ivens & Co., 695. 
See Taxes, No. 1—City of New Orleans vs. the Heirs of St. 
Romes, 17. 
Sree Taxes, No. 21—Irwinvs. City of New Orleans and Waggaman, 
Sheriff, 670. 
SEE Taxes, No. 23—Howell vs. City of New Orleans, 681. 


CHECKS ON BANKS. 
SEE CommerciaL Law, No. 2—Louisiana National Bank vs. Citizens’ 
Bank, 189. 
Sree ComMERrcIAL Law, No. 3—Helwege vs. Hibernia National Bank, 
520. 
* SEE CoMMERcIAL Law, No. 5—Newman vs. Kaufman & Co., 866. 
Sre Inporser, No. 6—Mutual National Bank vs. Rotgé et al., 933. 


CLERK OF DISTRICT COURT. 


1. The relator took a bill of exceptions to the ruling of the judge a quo 
admitting parol proof that the release bond accepted by the sheriff 
was taken to the clerk’s office and delivered to him to be filed, on 
the ground that the said clerk had issued a certificate to the relator 
to the effect that ne such bond had been so filed within the ten days 
prescribed, and such certificate could not be disproved by parol evi- 
dence. 


The court below did not err. This is not such an official act as comes 
within the rule invoked by relator. This court is not referred to any 
law which makes it the duty of the clerk to issue such a certificate 
as an authentic instrument. It is nothing more than a written state- 
ment by ariy other individual. 

State ex rel. Ludger Schernayder vs. Minos T. Gordy, Sheriff, 
589. 
See Appra, No. 32—State er rel. Richard vs. Robertson, 580. 


COMMERCIAL LAW. 


1. The question in this case is, whether defendants were bound to 
honor a certain draft drawn upon them by Adams in favor of plain- 
tiff. Defendants had informed plaintiff that Adams was authorized 
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to draw on them against any cotton “which he might ship or control 
to be shipped them.” The evidence shows that the draft now sued 
on was drawn against cotton shipped by Adams to the defendants. 
It was therefore completely covered by the defendants’ letters au- 
thorizing Adams to draw. 

It-is to be observed also that the draft in question was drawn, as were 
all the other drafts which are in the reeord—those drawn in favor of 
Adams as well as those drawn in favor of other parties—without 
there being bills of lading attached to any of them. It was there- 
fore drawn in the regular order of business as carried on between 
the parties, and plaintiff had the right to assume that it would be 
paid, as other similar drafts had been paid. 

B. M. Johnson vs. Blakemore & Co., 140. 

2. This suit is brought by the Louisiana National Bank of New Orleans 
vs. Citizens’ Bank of Louisiana, to recover back the amount of a 
check drawn by the Bank of Mobile, purporting to be for twenty- 
seven hundred dollars, but which had been fraudulently raised from 
a smaller sum, and paid in ignorance of the forgery by the Louisiana 
National Bank, on which the check was drawn, and which had been 
taken on deposit by a third party and the amount paid out, upon the 
faith of the certification that it was “good,” put upon the check by 
the Louisiana National Bank. 

The obligation of the Louisiana National Bank to pay was the same, 
whether the instrument be called a check or bill. Clearly there was 
created an engagement of the bank to pay, and the bank became pri- 
marily liable to any innocent holder of the instrument for the amount 
thereof, which it had certified to be good. One cf two innocent per- 
sons must suffer in this case. It would seem but just that he whose 
act has caused the loss should bear it. 

Louisiana National Bank of New Orleans vs. Citizens’ Bank of 
Louisiana, 189. 
3. By the law merchant of this country the certificate of a bank that a 
check is good is equivalent to acceptance. 

This is a suit against the defendant on a certified check for $4150. 
The defense is the check was raised from forty-one dollars after it 
was certified, and the date was altered from the second to the sev- 
enth of July. Plaintiff acquired it on the seventh of July, in due 
course of business for value. 

There was a blank between the words forty-one and dollars in which 
the drawer fraudulently inserted the additional figures and abscond- 
ed after the perpetration of the fraud. 

The bank was negligent in certifying the check without drawing a 
line with a pen across the blank between the words forty-one and 
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4. 


5. 


dollars, thereby enabling the drawer to perpetrate the fraud. There 
was nothing in the appearance of the check to excite the suspicion 
of plaintiff or a prudent man of business. The bank therefore is 
responsible. 

Peter Helwege vs. Hibernia National Bank, 520. 
It is not shown that the custom is universal among dealers in goods 
to insure the articles they are ordered to ship. Plaintiffs prove that 
they never insure goods sold by them, unless specially ordered to do 
so, and this court thinks that their dealings with defendant indi- 
eates this fact. Moreover, defendant was clearly informed that 
plaintiffs had not insured the goods sent, and did not remonstrate. 
Hence, defendant is liable to plaintiffs for the claims sued upon. 

Cazeaux & Vergnole vs. L. B. Filliquier, 803. 

A check is always supposed to be drawn against funds, and any one 
requested to indorse it as surety must show that it is to be used 
differently from its usual purpose, and also show clearly that some 
specified limit was fixed to his liability. No other object could be 
imagined for requiring a surety on a check than that it should be 
held for a time, or until funds should be provided. 


In this case plaintiffs loaned Kaufman & Co. a sum of money on the 


check of the latter, with Weil us surety, for a time not fixed, and 
there was “no prolongation of the terms granted to the principal 
debtor without the assent of the surety,” as urged in the defense. 
Hence the surety has not been released or discharged from the lia- 
bility assumed by him. 
Isidore Newman & Bro. vs. M. Kaufman & Co. et al., 866. 
SEE AGENT AND Principat, No. 3—Phillips vs. Blakemore, 88. 
SEE Bonnps—Consolidated Association of Planters of Louisiana vs. 
Avegno, 552. 
SEE BILuts aND Promissory Notes, No. 7—Tucker vs. C. Charpentier 
and Husband, 617. 
SEE Bitts anD Promissory Notes, No. 9—Lapeyre vs. Weeks, 664. 
SEE BrLtts aND Promissory Notes, No. 10—Howard & Preston vs. 
Mississippi Valley Bank of Vicksburg, 727. 
SEE BIL1s AnD Promissory Nores, No. 12—Vredenburgh vs. Lagan 
& Mackison, 941. 


COMMUNITY. 
1. 


It is apparent that the obligations sued on were obligations of the 
community, of which R. C. Strother was the master, and that the 
debt which arose therefrom was a community debt. The judgment 
should not, therefore, have been rendered against the wife individu- 
ally, and she had no power to confess a judgment on a debt due by 
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the community. If judgment was improperly rendered against her, 
and this court thinks it was, then the sheriff was not authorized to 
seize her property in order to satisfy it, and the injunction properly 
issued. 
E. L. Strother and Husband vs. George B. Hamlet, Sheriff, et al., 
839. 

. The property in controversy belonged to the community existing 
between the plaintiff and husband, H. Murphy, now deceased. The 
plaintiff having sued her husband for separation from bed and 
board, and for paraphernal property, and for her interest in the 
community property, the suit was dismissed by consent; and by an 
act in the form of a donation the usufruct or the rents of one half 
of the property, separate and community, owned by him, was given 
to her during her life, and he agreed not to sell or incumber the 
property. This is claimed to be a compromise of the suit. 

Shortly after this, the property in dispute was mortgaged by Murphy 
to Hoss, the defendant in this suit, for money loaned. Murphy hav- 
ing died, and Hoss having obtained an order of seizure and sale of 
said property, the sale was enjoined by plaintiff, and on appeal to 
this court said injunction was dissolved. 

On the aforesaid property being finally sold on a writ of seizure and 
sale obtained by Hoss, it was adjudicated to him, and the sheriff 
ejected the plaintiff from the premises in order to give the said Hoss 
complete possession, and this was done some time after the sale, 
and after the sheriff had returned the writ. It is of this act of the 
sheriff that the plaintiff chiefly complains. She maintains that the 
property did not belong to the succession of her husband, but had 
become hers by virtue of a partition resulting from a judgment ob- 
tained by her contradictorily with her co-heirs pending the injunc- 
tion suit aforesaid, and recognizing her rights as asserted in said 
injunction suit. 

The judge a quo erred in overruling the plea of res judicata set up by 
defendant. The alleged grounds in plaintiff's petition are the same 
in substance as those set up in the injunction suit. 

The partition judgment obtained by plaintiff could not affect the rights 
of the mortgage creditor, who then had the property under seizure, 
or of any other creditor. 

If in the suit of the plaintiff against her husband the act of donation 
which took place be regarded as a compromise, and if it be conceded 
that the law authorizes compromises between husband and wife 
(which, however, this court does not believe), still it could have no 
greater effect than a regular judgment, and it is well settled that, 
when a wife asserts any rights against a creditor of the husband, 
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by virtue of a judgment in her favor against him, she must prove 
that the judgment was well founded in law and in fact. 

The debt of Hoss was created during the community, which was dis- 
solved by the death of plaintiff's husband. She had not renounced 
the community, but, on the contrary, had taken possession of one 
half of the community property in a partition with the heirs; she was 
therefore responsible for her share of the community property in her 
possession; and the price of the sale went to extinguish taxes and 
other community debts, which should be refunded to the purchaser, 
or, at least, tendered to him before an action to revoke the sale can 
be instituted. 

The sheriff's seizure was sufficiently accomplished. He went upon the 
property and gave notice to all the occupants thereof of his seizure, 
and notified the tenants to pay rents to him, and he appointed one 
of the tenants keeper for him. The fact that he permitted the plain- 
tiff to remain on the premises did not vitiate the seizure. 

The possession of the judgment debtor is dissolved by the legal 
seizure under the writ. It is vested in the sheriff until the property 
is disposed of; that officer is considered the rightful possessor, and 


can maintain an action of trespass against any person disturbing 
him‘n such possession. 


If the privileged claims which are asserted did exist, they were gen- 
eral privileges, and should have been asserted against the property 
and money in the hands of the executor. 


A, E. Paul vs. Jacob Hoss et al., 852. 
Sree Huspanp anD WIFE, No. 4—Mrs. Whiteman vs. LeBlanc, 430. 
SEE Succession, No. 12—Thezan, Wife of Dumas, vs. Thezan, 442. 
SEE Succession, No. 14—Succession of Plantevignes, 562. 
SEE Morteace, No. 9—Bienvenu, Wife of Broussard, vs. Fournet, 
623. 


SEE Wipow, No. 1—Ludeling vs. Mary A. Felton and Husband, 
849. 


CONFEDERATE MONEY. 


1. The plea that the subject of this controversy was a Confederate 
money transaction, which was therefore void, can not be maintained. 
Confederate notes were not the consideration of the obligation. The 
consideration was land. 

Defendant had the privilege of paying in Confederate money so long 
as there was any Confederate currency to pay with. But that privi- 
lege he lost by not taking advantage of it when it was in his power 
to do so. 

H. M. Hyams vs. M. Baer, 801. 
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CONSTITUTION. ’ 

1. The title of act No. 71 of the Legislature, approved March 23, 1874, 
sufficiently covers the act so far as it annexes the city of Carrollton 
to and makes it a part of the city of New Orleans and parish of Or- 
leans. The annexing of the territory of the city of Carrollton to 
the parish of Orleans and city of New Orleans necessarily effected 
the change of the limits of the respective parishes, and such change 

“was constitutionally effective by the terms used in the body of the 
act which make the upper line of Carrollton the upper boundary line 
of the parish of Orleans. 

While the constitution directs and requires that the object or objects 
of a statute shall be expressed in the title, it does not require that 
all the details and provisions of the statute should be expressed or 
referred to in the title. If the object or objects of the act are ex- 
pressed in the title, it is sufficient. 

State of Louisiana vs. Daniel, 38. 

. It is unquestionable that by act No. 71 of the acts of 1874 a portion 
of the parish of Jefferson was annexed to the parish of Orleans, 
and that said act is not unconstitutional in that respect. 

When a law is clear and free from ambiguity, the letter of it is not to 
be disregarded under the pretext of pursuing its spirit. 

Succession of Simon Teaulet, 42. 

. The case of the State of Louisiana vs. the North Louisiana and 
Texas Railroad Company, 25 An. 65, disposes of the present one, 
and in that case this court held that the State has, by making the 
act No. 108 of 1868 the basis of its suit, recognized and affirmed its 
constitutionality in regard to the adequate ways and means provided 
for the payment of the current interest and the principal of the 
bonds, and it also held that the act No. 97 of 1872 was not uncon- 
stitutional. 

State ex rel. M. Morgan’s Sons vs. the Board of Liquidators, 121. 

. In the case of the Police Jury of West Baton Rouge et al. vs. J. V. 
Duralde et al., 22 An. 107, and in the case of the Citizens’ Bank vs. 
Louis Muh, 27 An., the identical points of prescription and uncon- 
stitutionality were raised by the defendants and decided adversely. 
Those decisions have established a precedent by which the present 
controversy must be governed. 

Citizens’ Bank of Louisiana vs. Widow J. C. de St. Romes et 
al., 125. 

. Act No. 69 of 1869, entitled an act to provide for the collection of 
judgments against the several parishes of this State, is not uncon- 
stitutional. It simply authorizes a judge who renders a judgment 
to order the proper persons to proceed in the manner pointed out by 
law for its execution. This is a purely judicial power. 


¢ 
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CONSTITUTION—Continued. 


The object of the law is certainly expressed in its title, and the sec- 
tions thereof provide only for the carrying out of the objects as 
stated in the title. It does not therefore conflict with article 114 of 
the constitution. 


The tax is certainly uniform in so far as the parish of Plaquemines is 
concerned, as all property therein is taxed alike. Because article 118 
of the constitution provides that taxation shall be equal and uniform 
throughout the State, it does not follow that the people of the par- 
ish of Plaquemines can not be taxed for any purpose unless the peo- 
ple of every other parish in the State are also taxed. 

Police Jury of the Parish of Plaquemines vs. Christopher Packard 
et al., 199. 

. Even if the sale of the property in controversy had been for Con- 
federate money, the contract of sale was an executed contract, and 
under article 149 of the constitution of this State the purchaser would 
be protected. 

R. D. Sholars, Administrator, vs. Eliza Hardee et al., 259. 

. Where the appropriations are not in excess of revenues, no debt is 
created in contemplation of the constitutional amendment limiting 
the State debt to twenty-five millions of dollars. As it is not shown 
in this instance that the appropriation in favor of relator was beyond 
the revenues of the year in which it was made, this court concludes 
that no debt was contracted in violation of the constitution. 

State of Louisiana ex rel. Mrs. W. P. Noble vs. Charles Clinton, 
Auditor. State of Louisiana, Intervenor, 400. 


8. Obviously the third amendment of the constitution did not intend to 
repudiate subsisting obligations of the State, if the General Assem- 
bly failed to provide an annual revenue sufficient to pay them. The 
effect of such neglect would be that a subsequent Legislature 
would, by taxation and appropriations, provide for their payment. 
Thus in the present case, while this court is of opinion that the rela- 
tor’s pension for the year 1875 alone can be paid out of the appro- 
priation made for that year, still his claim or right to the pensions 
of former years is not extinguished by the fact that there exists no 
appropriation out of which they can now be paid. His relief must 
be by the Legislature. Had the act of 1875 indicated that pensions 
for years anterior to 1875 were to be paid out of the appropriations 
of that year for that purpose, it would not have been obnoxious to 
the third amendment. 

State of Louisiana ex rel. J. Charbonnet vs. George B. Johnson, 
Auditor, 511. 
9, The evidence shows that the property taxed is not wsed for church, 
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school, or charitable purposes; therefore the Legislature could not, 
under the constitution, exempt it from taxation. 

The defendants urge that the rents or revenues of the property are 
appropriated to charitable uses by the association, which is a chari- 
table association... But these facts do not bring the property within 
the classes of property which the constitution authorizes the Gen- 
eral Assembly to exempt from taxation. 

The property which is occupied for the execution of the charitable pur- 
poses of the institution may be exempted, but other property be- 
longing to the association, which is rented as stores, ball-rooms, or 
theatres, can not be exempted. 

City of New Orleans vs. St. Patrick’s Hall Association, 512. 

. The proceeding in the district court was irregular and unauthorized. 
Under article ten of the constitution of the State the plaintiff had 
the right to sue out an injunction in the parish court, and if the 
amount involved justified it, an appeal from that court to the dis- 
trict court might have been taken. But the district court had no 
right to prevent a suit in the parish court by injunction. 

Bonin vs. Monot, 597. 

. The defendant admits that the extended boundary of New Orleans, 
under the act of 1874, No. 71, embraces his property, but insists 
that that portion of the law is unconstitutional, because it is not 
covered by or embraced in the title of the act. The court can not 
concur in this view. 

The title of the act enumerates other objects besides the annexation 
of the city of Carrollton to the city of New Orleans, and among 
them is the creation of the “Seventh District of the city of New 
Orleans and a municipal court and a sanitary district,” ete. The 
boundary of this Seventh District includes the defendant’s property. 

City of New Orleans vs. George L. Bright, 873. 

Sree Taxes, No. 4--Cullinan vs. City of New Orleans, 102. 

SEE APPROPRIATION Britt, No. 1—State vs. Clinton and Dubucelet, 
201. 

SrE Bonps (State) No. 2—State ex rel. Bank of Louisiana vs. Fund- 
ing Board, 249. 

SrEe Bonps (State) No. 3—<State vs. Clinton and Dubuclet, 393. 

SEE Warrants, No. 2—City of New Orleans vs. City Hotel and 
Morse, 423. 

Sree Jurispiction, No. 23—<State of Louisiana and Parish of St. 
Landry vs. Wikoff, 654. 

See ReturninG Boarp, No. 1—State ex rel. Moncure vs. Dubuclet, 
698. 

See Taxes, No. 25—City of New Orleans vs. Dunbar & Son, 722. 
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CONSTITUTIONAL OFFICERS. 


1. Justices of the peace are constitutional officers composing a part of 
the judiciary. Article ninety-six of the constitution of 1668 pro- 
vides for the removal of various State officers, the judges of the 
Supreme Court, and judges of inferior courts, justices of the peace 
excepted, by impeachment. 

The removal from office of justices of the peace is provided for by 
address of two thirds of the members of both branches of the Gen- 
eral Assembly, according to article 106 of said constitution, as they 
are not removable by impeachment as provided for the removal of 
other constitutional officers in accordance with article ninety-six of 
the constitution. 

As the matter of removal from office of justices of the peace is estab- 
lished by the constitution, no other method of removal can be re- 
sorted to, and therefore the provisions of the act No. 26 of the acts 
of 1873, so far as they declare that a conviction of extortion in office 
by a public officer shall ipso facto operate a vacation of the office, 
are at variance with article 106 of the State constitution, and do not 
apply to the defendant. It follows that no vacancy in the office of 
fifth justice of the peace of the parish of Orleans has arisen, as al- 
leged by relator, from the pretended conviction of the defendant of 


the offense of extortion in office. There being no vacancy, there was 
no room for an appointment by the Governor. 
State ex rel. James Koppel vs. Williary L. Thompson, 444. 


CONTESTATION OF ELECTION. 


SEE ReEturNING Boarp, No. 1—State ex rel. Moncure vs. Dubuclet, 
698. 


CONTBACT. 


1. This suit is brought to recover from defendant $40,262 damages re- 
sulting from the alleged inexecution of a contract to give, within 
sixty days, a good title to a certain plantation sold, or promised to 
be sold, to plaintiff, and for property and improvements placed on. 
said plantation. Defendant denies that he has failed to comply 
with his agreement. He alleges that a title was tendered to plain- 
tiff in due time, but that objections were made to the title offered, 
and the plantation was abandoned by the plaintiff, who had been in 
possession for some time. Wherefore defendant set up a claim in 
reconvention for rent, for the value of certain agricultural imple- 
ments, for mules, etc. 

It appears that plaintiff was a lessee of the plantation before he be- 
came a purchaser thereof. 
The evidence shows that the plaintiff had a right to object to the title 
71 
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CONTRACT—Continued. 
offered him, and that he gave up the plantation, which was received 
by the defendant. 

Practically, the only object in determining whether the instrument 
executed by defendant in favor of plaintiff be a sale or a promise to 
sell, is to ascertain whether the lease of the plantation held by 
plaintiff ceased to exist on the twenty-fourth of October, 1870, (the 
date of said instrument) cr continued till the end of the year for 
which it had been made. 

It is evident that the parties contemplated the execution of a formal 
act of sale, such as is usual in the transfer of a plantation. But the 
contemplated sale was not carried into execution. The effect of the 
cancellation of the agreement between the parties was to place 
matters as they were before the agreement. The plaintiff, therefore, 
continued to be a tenant under the lease, and he owed rents during 
that period. The evidence, even, shows that this was the under- 
standing of the parties. 

Notwithstanding the defendant had not furnished the plaintiff with 
such title as he had a right to require, said plaintiff remained in 
possession of the plantation. He had planted a crop and made val- 
uable improvements on the plantation. The reciprocal claims of 
plaintiff and defendant, resulting from these relations of lessor and 
lessee, are settled, in the judgment of this court, according to the 
merits of each claim, as supported by the evidence. 

‘Certain losses for which plaintiff claims damages are not attributable 
to the fault of defendant, but to a crevasse, for which the defendant 
is in no manner responsible, and to the act of the plaintiff himself. 

J. A. Fernandez vs. Bernard Soulié, 31. 

. The plaintiffs, as transferees of one Elder, allege that a certain 
amount of work contracted for on behalf of the State has been done 
according to the contract; that it has been approved by the parties 
authorized to do so; that the bonds provided for in the act of eighth 
of September, 1868, have been signed, and that they are now in the 
hands of the Auditor, who refuses to deliver them up. Wherefore 
they pray for a mandamus on the Auditor to compel him to deliver 
them. 

The present Attorney General, as well in behalf of the Auditor of 
Public Accounts as in behalf of the State, and intervening in that 
interest, opposes the issue of the bonds. ; 

‘The contract under which relators did their work was entered into 
with the Board of Engineers. This board had no authority to enter 
into the contract. They could only do what they were empowered 
to do by the Legislature, and the Legislature never empowered 
them to make any such contract. It is true that the commissioners 
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originally appointed were authorized to make a contract for placing 
a dam at Tone’s bayou. This they did. But it was stipulated in 
that contract that the work should be done within a certain time. 
The time expired and the work was not done. There was therefore 
an end to that contract. Then the commissioners appointed by that 
act became functi officio, and their successors were only competent 
to inspect and cause to be completed the work which had been be- 
gun under the contract. But the work was at an end; the work was 
never commenced before the second contract was entered into, and 
this contract, as before stated, the Board of Engineers had no au- 
thority to make. It is true that in the opinion of the then Attor- 
ney General it was the duty of the Board of Engineers to carry on 
the work and to make the contract, and that it was sanctioned by 
the then Governor. But neither the Attorney General nor the Gov- 
ernor nor the Board of Engineers had any authority to renew a 
dead contract. This could only be done by the power which au- 
thorized it, to wit: the Legislature. . 
State ex rel. Eager, Ellerman & Co. vs. Clinton, 52. 

3. All contracts may be made, except those reprobated by law or pub- 
lic policy; and a contract, by which one stipulates for exemption 
from responsibility for losses occasioned to another from the negli- 
gence of his agents or servants, is not against public policy or for- 
bidden by law; but if the losses resulted from the fraudulent, 
willful, or reckless misconduct of the agent or employee, it would 
be. 

William Francis Higgins vs. New Orleans, Mobile, and Chatta- 
nooga Railroad Company, 132. 

4. Plaintiffs sue to recover seven thousand dollars under a certain con- 
tract with defendants. The only contract which defendants author- 
ized to be made was to build a house not to exceed one thousand 
dollars in value. Certainly, under this authority the parish can not 
be made responsible for a building which cost seven thousand dol- 
lars. 

But the ends of justice will be subserved by rendering a judgment of 
nonsuit, instead of an absolute judgment against plaintiffs. 
Hazie & McCloy, Use, etc., vs. Police Jury of the Parish of 
Madison, 263. 

5. This is an action for the balance of two notes, which it is alleged the 
defendant assumed to pay as a part of the price of the “Live Oak” 
plantation, in the parish of Concordia, purchased by him from 
James B. Packard. 

Defendant can not be permitted to contradict by parol testimony the 
contents of a notarial act. 
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Defendant can not be permitted to prove that the motive of the con- 
tract was to secure a debt when the contract itself proves it to bea 
sale. 

Defendant’s authority to his agent to accept the act of sale ratifies it 
as such, and has the same effect as if defendant himself had ac- 
cepted it unconditionally, and he can not be permitted to go behind 
it and contradict it. 

Plaintiff was not present at the conversations between the defendant 
and Packard. They are not admissible as evidence against her. 

But the evidence as admitted in reference to the sale only shows the 
original intention of the parties, which was afterward changed, the 
defendant subsequently concluding to accept the act of transfer con- 
taining the assumption of these notes as a part of the price, leaving 
the matter between him and the vendors to some future arrange- 
ment, which is not shown, and does not affect the validity of the 
assumption to pay these notes as a part of the price of the property 
purchased by the defendant. His subsequent effort to change this 
notarial act was purely ex parte, and was never acceded to by the 
vendors. 

The denial of the right of the plaintiff to these notes because one only 
is indorsed, and it was indorsed by the payee, a married woman, 
without special authority by her husband, was not made in the 
answer, and as the defendant is not the maker, but is bound only by 
his notarial agreement, and the identity of the notes is not denied, 
the question in which defendant is concerned is, whether he can 
safely pay to the present holder. Of this there can be no doubt, if 
this notarial obligation is binding, and this court thinks it is 
binding. 

S. A. Janney and Husband vs. A. G. Ober, 281. 

6. The advertisement under which the adjudication of the ferry was 
made to defendant states that the adjudicatee may satisfy his bid 
either with currency, certificates of indebtedness of the parish, or 
parish warrants. Had the defendant tendered, as he alleges, certi- 
ficates of indebtedness in satisfaction of his debt, the judgment of 
the court a qua authorizing defendant to pay the price bid with said 
certificates of indebtedness would have been correct. But there is 
no evidence of any tender of such certificates in the record before 
this court. Parish of St. James vs. D. 8S. Hunsaker, 291. 

. The plaintiff, an attorney-at-law, had agreed with defendant to col- 
lect certain promissory notes, with the understanding that in no case 
was he to demand or receive fee for suit brought on said promis- 
sory notes until collected, which fee would then be eight per cent on 
the amount. 
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It appears that plaintiff obtained judgment on three notes, issued fieri 
facias, which were returned nulla bona, and never made any further 
effort to realize anything from these judgments. Seven years elapsed 
before there was any prospect of any thing being made by prose- 
cuting the judgments; but when in the progress of events an oppor- 
tunity occurred to collect something, the plaintiff took no step in 
that direction, although requested to do so. He not only failed to 
take any action in the matter, but, it seems, he even discouraged the 
making of an effort to collect. The defendant then employed an 
attorney, with the plaintiff’s assent, and the last attorney collected 
over ten thousand dollars. The plaintiff now demands eight per 
cent commission on the amount collected, as due him per contract. 
Under the circumstances of the case, the plaintiff is entitled to no 
fee. 


Gustave S. Rousseau vs. F. Norbert Marionneauzx, 293. 

. Plaintiff can assert no greater rights than Alexander Stelly, under 
whom she claims, and who sold a small tract of land to Stanville 
Prejean for one thousand and fifty dollars, which amount said Pre- 
jean bound himself to pay to Bienvenu Stelly in discharge of a cer- 
tain mortgage bearing on said land for $906 20. Bienvenu Stelly 


foreclosed, via executiva, the mortgage to secure this debt of one 
thousand and fifty dollars. Plaintiff,as transferee of Alexander 
Stelly, brought this suit by third opposition, claiming the proceeds 
' of the sale of the mortgaged property, on the ground that the mort- 
gage debt of $906 20, in settlement of which Bienvenu Stelly ac- 
quired the claim in question was for Confederate treasury notes; 
wherefore plaintiff alleges that the claim of one thousand and fifty 
dollars sought to be enforced by Bienvenu Stelly belongs to her as 
transferee of Alexander Stelly, who sold the land to Prejean. 

‘The court a qua erred in maintaining this opposition. Bienvenu Stelly 
is the owner of the claim of one thousand and fifty dollars sought 
to be enforced. Land was the consideration thereof, not Confederate 
notes. Alexander Stelly, under whom plaintiff claims, could not re- 
cover from Bienvenu Stelly the claim against Prejean for one thou- 
sand and fifty dollars, which he gave in settlement of his own debt 
of $906 20, secured by mortgage, admitting this to have been for 
Confederate notes. It was an executed contract, and it can not be 
annulled on account of Confederate money consideration. The policy 
of the law is to allow neither party to recover on an immoral con- 
tract. ‘ 

Celestine Delhomme, Wife, et al., vs. C. C. Duson, Sheriff, et al., 
646. 
9. In this petitory action to recover a lot of ground in the city of New 
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Orleans, plaintiff relies on a recordin the conveyance office of an 
agreement to sell, by Fletcher Coyle, to one Mrs. Mowbray, under 
whom he claims as purchaser, and who acquired the lot under pri- 
vate signature from Coyle, who had not alienated the same prior to 

_ the sale to plaintiff. 

This instrument is not proven to have been executed by Coyle, as re- 
quired by article 2253, Revised Civil Code. The registry therefore 
of the agreement in this case does not make proof of its execution by 
the parties, and has no effect against the defendant, against whose 
good faith nothing appears. 

Frederick Fairthorne vs. S. H. Davis, Sr., 725. 

10. The defense based upon the allegation that the contract sued upon 
was of an aleatory character and therefore immoral is not well 
founded. The fact that defendant only furnished a part of the price 
necessary to buy the gold ordered to be bought, or, as it is technic- 
ally called, a margin, did not make the contract immoral. Like all 
other commercial ventures, it might result advantageously or not, 
according to the circumstances, but that did not make it unlawful. 

Wheeless & Pratt vs. Fisk, 731. 

11. This is a suit for damages in consequence of an alleged violation of 
contract. 

It is impossible to say what will be the result of an enterprise which de- 
pends upon the employment of labor and the wants of a commu- 
nity, and so the future profits which the plaintiff expected to make 
can not be considered. The question is, what damage had the plain- 
tiff sustained up to the time this suit was instituted, and how these 
damages are to be ascertained. 

The plaintiff is not entitled to any interest on the amount of money 
expended by him in the erection of his buildings, etc.; neither can 
the defendant be held responsible for the difference between the cost 
of the brick-yard with its buildings and its present value. It may 
have been extravagantly built; it may not have been worth the price 
paid for it; it may increase in value after the rendition of this judg- 
ment. In other words, it is subject to the same fluctuation in value 
that every other species of property is subject to, and does not form 
an element in the consideration of damages. 

J. P. Harrison, Jr., vs. New Orleans, Jackson, and Great North- 
ern Railroad Company, 777. 

12. The main defense is that the plaintiff was at the time the contract 
sued upon was entered into, and is now, a member of the Minden 
Board of Trustees, and that he could not make a contract with said 
trustees or with their agents, and that the contract was null and void. 
This defense is without any force. There is nothing in law or in 





CONTRACT—Continued. 
morals that could prevent the plaintiff from entering into a contract 
with the defendant represented by a committee duly authorized 
thereto. No fraud is alleged. 

If there is any bad faith exhibited in this case, it seems to be on the 
part of the defendants, who, having entered into a contract with 
plaintiff, have received the fruit of his labor and materials, and re- 
fuse to pay for the same under the pretext that a person, whose 
property and labor they are enjoying, had not the capacity to con- 
tract with themselves—a fact known to them when the contract was 
made, if it be a fact. 

Christopher Chaffe vs. Trustees Minden Female College, 813. 

13. The resolutory condition is peculiar to the civil law and does not en- 
ter into a contract made in the State of New York. 

A vendor, even if the sale include the resolutory condition, can not, 
after the goods he has sold have been seized by the sheriff under an 
execution, sequester the goods and divest the sheriff’s possession. 

Lalance Grosjean Manufacturing Company vs. George G. Wolff 
& Levi, 942. 
Sree ApprENTIcE, No. 1—Hand vs. West, 145. 
Sse Constitution, No. 6—Scholars vs. Hardee, 259. 








See Damaces, No. 3—Marshall vs. Del Valle, 261. 
See Damaaes, No. 8—Bechnel vs. New Orleans, Mobile, and Texas 
R. R. Company, 522. 
SEE PRIVILEGE, No. 5—State ex rel. Prayer vs. Recorder of Mort- 
gages et al., 534. 
See HusBanp AND WIFE, No. 5—Julia D. Kelly and Husband vs. 
Davis and Wife, 773. 


CORPORATION. 

1. In this suit on a mortgage promissory note the defendants allege in 
answer that they are not a corporation, and the faculty is not liable 
individually. 

On the second of April, 1835, an act of the Legislature was passed, 
incorporating the Faculty of the Medical College of Louisiana and 
Medical College of Orleans, with the usual powers and rights. By 
repeated legislative enactments since that epoch, under our success- 
ive constitutions, that same corporate existence, now known as the 
“Faculty of the Medical Deparment of the University of Louisiana,” 
has been continued, so far, at least, as to preserve the rights of their 
creditors, with whom the faculty have dealt as shown in this act. 

Malvina D. Stone vs. the Faculty of the University of Louisiana, 
104. 
2. The plaintiffs sue the defendants for the amount of subscription by 
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the latter to the stock of the former. But the subscribing to the 
stock of plaintiffs is not incidental to, nor necessarily connected 
with, the purpose and business for which the defendants were organ- 
ized as a company, and is clearly beyond the power and authority 
conferred by the charter. The owning and navigating of steamships 
is a distinct business, and it seems rational that the docking and re- 
pairing of such vessels would be the subordinate, secondary consid- 
eration, and not that the owning of stock in a steamship com- 
pany would be an incident to the business of docking and repairing 
vessels. It follows that the obligation set out in plaintiffs’ petition 
can not be enforced. 

A corporation, being the creature of the law, possesses only those pow- 
ers which the charter of its creation confers upon it, either expressly 
or as incidental to its very existence. 

The modern doctrine is to consider corporations as having such pow- 
ers as are specifically granted by the act of incorporation, or are 
necessary for the purpose of carrying into effect the powers ex- 
pressly granted, and not as having any others. 

Corporations can not enter into a business other than that which they 
are authorized by law to do, and persons dealing with the managers 
must take notice of the limitations imposed upon their authority by 
their charters. 

The New Orleans, Florida, and Havana Steamship Company vs. 
the Ocean Dry Dock Company, 173. 

3. In this case relator is a large stockholder in the Bienville Oil Works 
Company. He has, in the very nature of things, and upon principles 
of equity, good faith, and fair dealing, the right to know how the 
affairs of the company are conducted—whether the capital, of which 
he has contributed so large a share—is being prudently and profita- 
bly employed, or otherwise. He shows that he has been denied this 
right by the board of directors, who assume that the clause in the 
charter of the company which declares that “all the powers of the 
corporation shall be exercised by a board of directors,” deprives 
him of his individual right to know, from personal inspection of the 
books and papers of the company, the state of its business affairs. 

This court is not prepared to say that the above-stated assumption is 
logical and legally deducible from the clause referred to in the char- 
ter, and does not see that the existence of the individual right of one 
of the stockholders, claimed by the relator in this case, is incom- 
patible with the power vested in the board of directors. If the indi- 
vidual right contended for does not remain, it has been extinguished 
by some law, clear and explicit in its terms, or by necessary and cer- 
tain implication. No such law is shown, and no such irresistible in- 
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ference follows from the terms used in conferring the powers of the 
corporation upon a board of directors. 

The relator has shown that the directors have concealed from him 
facts which he had a right to know, and especially in this, that pub- 
lic notice was given to the stockholders of the company to attend a 
meeting to be held at the office of the company, “to vote upon a 
reduction of the capital stock, and upon other matters.” In order 
to comply with this call, and to vote understandingly, it was cer- 
tainly requisite for the relator to know the condition of the affairs 
and business operations of the company, and be enabled from this 
knowledge to act for the best interests of the stockholders and of 
the company. Therefore he has brought himself within the rule 
which entitles him to relief by showing a clear right and a just and 
useful purpose to be effected. The court a qua erred in discharging 
the rule taken by plaintiff against defendant. ; 

The objection that if the relator has the right he claims, it is personal 
to himself, and can not be exercised by his agent, has no force. The 
possession of the right in question would be futile, if the possessor 
of it, through lack of knowledge necessary to exercise it, were de- 
barred the right of procuring, in his behalf, the services of one who 
couldeexercise it. 

State of Louisiana ex rel. P. J. Martin vs. the Bienville Oil Works 
-Company et al., 204. 

4. Considering sections one, three, four, and five, of act 118 of the acts 
of 1869, which statute creates the defendant company, and confers 
all the rights and franchises it enjoys, and considering that part of 
the title of the act which declares one of its effects to be “ to locate 
the stock- landing and slaughter-houses,” the conclusion is, that the 
location of stock-landings and slaughter-houses contemplated, by 
this statute was a permanent and not a temporary location; that 
the corporation had no authority to move the grand slaughter- 
house which it erected, pursuant to the third section of this act, 
from the right bank to the left bank of the river; that while it has 
the right to establish as many slaughter-houses as may be necessary, 
the corporation, having located and established the grand slaugh- 
ter-house required, as a condition precedent to the enjoyment of the 
franchises conferred by said act No. 118, had no right to close it or 
remove it to another locality, because it was a lawful place for 
plaintiff to pursue his occupation, and defendant had no right to 
close it and compel him to go to another place. 

After selecting this locality, and compelling the butchers to repair to 
it, the defendant, in the absence of an express power in the statute, 
will not be permitted to compel them to discontinue their business 
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at this place, and follow the corporation to such other locality as its 
judgment or caprice may dictate. The intention of the statute was 
not to confer this arbitrary power upon the corporation. Its main 
object was to protect the health of the city of New Orleans by re- 
quiring the slaughtering of animals to be done within the designat- 
ed limits and at one or more slaughter-houses for convenience of 
inspection by the proper officer; and the corporation was invested 
with certain franchises, provided it located, erected, and opened to 
public use by the first day of June, 1869, a grand slaughter-house 
of sufficient capacity to accommodate all butchers, and in which to 
slaughter five hundred animals per day. This slaughter-house the 
statute clearly requires to be kept open; and the plaintiff was en- 
titled to the injunction which he sued out in the court below. 

Jean Berthin et al. vs. Crescent City Live-Stock-Landing and 
Slaughter-House Company, and said Company vs. F. Frilot & 
Co. et al. Consolidated for Trialin this Court, 210. 

5. The position of the defendants is that the bond which they signed 
as principal and sureties was not given to the bank, because by its 
terms it is in favor of the president and directors to protect them, 
and not the bank, against the misconduct and unfaithfulness of the 
paying teller. This is erroneous. 

‘The language of the bond makes it very clear that the paying teller 
was employed for and in behalf of the corporation, and not of the 
president and directors as individuals distinct from the corporation, 
and the bond was taken as a guarantee of his fidelity to the institu- 
tion. These officers, in taking the bond, were acting for the bank, 
and as the bank, and were exercising the powers conferred by the 
act of Congress. 

‘Phe expressions therefore in the bond, “shall save the said president 
and directors of the New Orleans National Bank harmless from or 
on account of any negligence or misconduct of him, the said John 
Ss. Wells,” could apply only to their official capacity, acting for and 
representing the bank, and were necessarily intended to be and was 
in law a bond or obligation in favor of the bank. To have taken it 
in favor of themselves individually would have been bad faith and 
without legal effect under the circumstances. 

New Orleans National Bank vs. John S. Wells et al., 736. 

6. The municipal corporations in this State are liable for whatever 
damages may be caused by mobs or riotous assemblages within 
their respective limits. 

Folsom Brothers vs. City of New ite 936. 
See Insurance, No. 2—Quinn vs. Manhattan Life Insurance Co., 
135. 
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SEE Bonps (State), No. 3—State vs. Clinton and Dubuclet, 393. 

Srr Jurispiction, No. 14—Mandeére vs. Bonsignore et al., 415. 

SEE Taxes, No. 15—State vs. Charles Morgan, 482. 

SER Bonps (Town oF DONALDSONVILLE)—Brand vs. the Town of 
Donaldsonville, 558. : 

Sree Taxes, No. 19—Corporation of Vermilionville vs. Mouton, 586. 

Sree Taxes, No. 26—City of New Orleans vs. Lafayette Insurance 
Company, 756. 


COUPONS. 


Sre SEQUESTRATION, No. 2—Southern Bank vs. Louisiana National 
Bank, 97. 


COURTS. 


1. There can be no doubt that the judge a quo had the right to cause 
the minutes and records of his court at the time specified to be cor- 
rected so as to conform to the truth. The fact in this instance is 
one within the knowledge of the court below, and this court has 
recognized and announced the right and duty of a judge to have 
the minutes of his court, in criminal as well as civil matters, cor- 
rected nunc pro tune. 


State of Louisiana vs. David Williams, 310. — 
Sree Crimimnat Law, No. 18—State vs. Fenderson, 328. 
Ser Jurispiction, No. 16—Rising Sun Society vs. Rising Sun Be- 
nevolent Association, 548. 
SEE JuRIspDICTION, No. 19—Knox vs. Ann Gurnett, 637. 
SEE ReEturNING Boarp, No. 1—State ex rel. Moncure vs. Dubuclet, 
698. 
SEE JuDGMENT, No. 12—Howard vs. Walsh, Sheriff, 847. 


CRIMINAL LAW. 

1. It is clear that the plea of autrefois acquit can not avail the defend- 
‘ ant in this case. The offense for which he was tried at the June term 
of 1874 is entirely different from the one of which he was convicted 
at the ensuing October term. The judgment in the former case was 
arrested because the offense of which the accused was found guilty 
was not properly set forth in the instrument, and in other respects 
the indictment was defective. This does not bar a prosecution for 
the same or a second offense. A new indictment in such a case may 
be preferred, and the former conviction and discharge can not be 

pleaded in bar. State of Louisiana vs. Jack Owens, 5. 
2. Sections eight and twelve of the statute No. 124 of. the acts of 1874 
did not in terms, or by necessary implication, repeal the law then in 
force in regard to larceny. The crime of larceny, as it then existed, 
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was merely divided into grand and petty larceny, and the Legisla- 
ture simply defined what should be considered grand and petty lar- 
ceny, and fixed the punishment to each. But it did not repeal the 
law under which the prisoner was indicted; it only limited the 
amount of punishment. 

The State of Louisiana vs. Milton Carodine, 24. 
3. Section 986 of the Revised Statutes does not protect the defendant 
in his plea of prescription of one year in bar to the prosecution in- 
stituted against him for a criminal offense alleged to have been com- 
mitted on the thirty-first of July, 1874. Upon the indictment, which 
had been found within the limited time, a nolle prosequi was entered, 
and on the eighth of November, 1875, defendant was proceeded 
against by information. Thus the information which followed the 
indictment can not be considered as the first charge made against 

him. The law was complied with when the indictment was found. 

If the prosecuting officer finds that the indictment is defective, he can 
enter a nolle prosequi and proceed regularly, although more than a 
year has elapsed from the finding of the indictment to the filing of 
the information. 

The judge a quo erred in not permitting the counsel for the accused, 
on the trial of the case, to make an argument to the jury on the 
subject of the prescription of the crime, on the ground that it was 
not their province to decide whether the case was prescribed or not. 

Whether or not the crime charged was prescribed, was a matter of 
fact as well as law, and upon both the fact and the law, the jury had 
the power to pass, and upon both the fact and the law the prisoner 
had a right, through his counsel, to be heard. 

If, as the judge a quo alleges, the bill of exceptions, as presented, does 
not present the question fairly, he should not have signed it, and 
should have seen that the bill stated the facts as they occurred. 

State of Louisiana vs. Henry Cason, 40. 
4. Prior to the act of 1855 it was the rule that the indictment must con- 
tain an exact copy or recital of the instrument forged, when the 
prosecuting officer undertakes to set it out by its tenor. But since 
the act aforesaid the rule has been different in this State. The 
statute provides that “in any indictment for forgery, stealing, em- 
bezzling, uttering, destroying, or canceling, or for obtaining by 
false pretenses any instrument, it shall be sufficient to describe 
such instrument by any name or designation by which the same 
may be usually known, or by the purport thereof, without setting 
out any copy or fac simile thereof, or otherwise describing the same, 

. or the value thereof.” RB. 8S. sec. 1049. 
State of Louisiana vs. Jules Pons, alias E. Mairaire, 43. 
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5. It not appearing that proper diligence had been made to get the tes- 
timony of the witnesses required, the judge a quo exercised his dis- 
cretion properly in refusing a continuance. 

The exception that the first and third counts of the indictment do not 
set forth the alleged forged document according to its tenor was 
correctly overruled in view of section 1051 of the Revised Statutes. 

Section 1052, Revised Statutes, does away with the exception that the 
second and fourth counts of the indictment do not charge that the 
defendant intended to defraud any person or corporate body. 

State of Louisiana vs. J. D. Nelson, 46. 

6. Act 94 of the acts of the Legislature of 1873 exempts, among others, 
from serving as jurors, “the judges and officers of the several courts 
of this State.” The juror exempted in this case, being an assistant 
clerk of the Second Municipal Police Court in the city of New Or- 

-leans, was an officer of court within the intendment of the act, and 
was correctly discharged on his claiming the exemption. 

It appears that the clerk furnished the sheriff with blanks, to be filled 
with the names of talesmen as he summoned them. This form of 
summons was signed by the clerk, with the seal of the court affixed. 
No such summons was necessary; the sheriff could legally summon 
talesmer without serving a written notice upon them. In this case 
it appears that the sheriff did summon talesmen, and his serving the 
blank forms given to him for inserting the names of such as he sum- 
moned gave no additional validity to his act, nor did it detract from 
it. The order of the court a qua overruling defendant’s exception 
on this ground was correct. 

The judge a quo did not err in refusing to charge the jury as follows: 
“Malice excludes passion; passion presupposes the absence of malice. 
In law they can not co-exist.” 

The charge of the judge, as it stands in the record, was sufficient, and 
rendered it unnecessary for him to present to the jury the proposi- 
tions offered by defendant, which are somewhat obscure, and the 
soundness of which does not readily appear. 

The gist of one of defendant’s exceptions is, that “ evidence of the con- 
dition of the accused at the time of the killing, whether drunk or 
sober, should be permitted to go to the jury in connection with other 
facts in determining the question of malice,” and that the court re- 
fused so to charge as requested by defendant. The refusal of the 
court below so to charge was correct, inasmuch as the question 
raised had already been discussed in the general charge, and evi- 
dence of the condition of the accused as to intoxication had been 
given on the trial without objection. 

State of Louisiana vs, Alexander Newton, 65. 
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7. The accused parties, on a second information, were tried and con- 
victed of the crime of breaking into the shop of Antonio Mucalouso, 
in the night time, with intent to steal, and at atime different from 
that charged in the first information. By the trial under said first 
information they were not put in jeopardy, because they were tried 
on a different charge. The plea of autrefois acquit can not therefore 
avail the defendants, and was properly overruled. 

The State of Louisiana vs. E. B. Malone, alias Kinch Malone, and 
Patrick Jones, 80. 

8. The only illegality complained of in this case is the selection of the 
grand jury by G. H. Braughn while he acted as judge of the Superior 
Criminal Court, under the appointment of Judge Atocha, the incum- 
bent, then disabled by sickness, and before his subsequent appoint- 
ment by the Governor. The question is whether this illegality can 
be inquired into, after conviction and sentence, on a writ of habeas 





corpus. 
To ascertain the cases in which the writ may be granted recourse must 


be had to the English law and to the statutes of the State, which 
have provided specifically for particular cases. The habeas corpus 
act of 31 Charles II. has been re-enacted and adopted, if not in 
terms, yet in substance and effect, in all the United States. Article 


822 of our Code of Practice enumerates the circumstances in which 
the writ may be issued when the party applying for it, and to be re- 
stored to liberty, is confined by the order of some tribunal. On this 
occasion the applicant does not bring himself within the provisions 
either of the English statute aforesaid or of those of our Code of 
Practice. 

In the case now under consideration there is a sentence of conviction 
of a court of competent jurisdiction. It is not denied that the Su- 
perior Criminal Court had jurisdiction of the case, or even that 
Judge Braughn was the judge of that court when the indictment 
was returned into court and when he sentenced the convict. 

The State constitution recognizes the writ of habeas corpus, and desig- — 
nates the courts which may issue it, but does not point out the cases 
in which it may be used as a remedy, except that the Supreme Court, 
or the justices thereof, shall exercise this power only in cases in 
which the court might have appellate jurisdiction. But the writ of 
habeas corpus was never designed to be a writ of error by which the 
errors or irregularities of final judgments could be revised. -The 
application of petitioner is refused. 

State of Louisiana vs. David Fenderson, 82. 
9. The judge a quo refused to grant a new trial upon an affidavit of 
newly-discovered evidence. - The alleged new evidence was the testi- 
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mony of one Mary Woodworth, who had been charged and tried 
with these parties and found not guilty in the same verdict; where- 
upon, after judgment, the affidavit was made. 

It does not appear that a severance was asked for previous to the trial, 
nor that application was made, before it was ended, that a verdict of 
acquittal might be found against her in order that she might testify 
on behalf of her co-defendants, nor that the appellants became 
aware, after the trial, of the fact that the said witness could testify 
in their behalf. There was not, consequently, due diligence, and the 
court a qua did not err in refusing the new trial. 

State of Louisiana vs. Wm. Woodworth and Mary McCauley, 89. 
10. Defendant moves to dismiss this appeal because this court is with- 
out jurisdiction ratione materie. , 

The Supreme Court has jurisdiction in questions of law only in crimi- 
nal cases “ whenever the punishment of death, or imprisonment at 
hard labor, or a fine exceeding three hundred dollars is actually im- 
posed.” This case is a criminal one, where no punishment has ac- 
tually been imposed. The motion must prevail. 

State of Louisiana vs. A. C. Banks, 92. 

11. On the trial of this case objection was made by the defendant to 
the admission in evidence of the written deposition of a witness, 
taken before the committing magistrate and offered by the State, on 
the ground that the constitution of the United States, as well as that 
of Louisiana, gives every accused person on trial the right of being 
confronted face to face by the witnesses against him, and that such 
proceeding as was had in the case deprives him in effect of said 
right. 

The court a qua did not err. Before admitting the deposition it was 
proved that the witness was absent and could not be found ; that on 
the preliminary examination he testified in presence of the accused; 
that his testimony was reduced to writing, read to and subscribed 
by him in the presence of the accused, and attested by the commit- 
ting magistrate. This seems to bring the case within the common- 
law rule to the effect “that if due diligence has been used, and it is 
made manifest that the witness has been sought for and can not be 
found, or if it be proved that he was subpeneed and fell sick by the 
way, his deposition may be read, for that, in such case, he is,in the 
same circumstances with regard to the party that is to use him as if 
he were dead.” 


State of Louisiana vs. Moses Harvey, 105. 
12. The plea of autrefois acquit or convict must be made before verdict, 
and is not allowable as a ground for a new trial, or arrest of judg- 
ment. In a motion in arrest of judgment, the party is confined to 
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matters patent on the record, and can not seek matters aliunde to 
support it. 
If the plea could be a ground for anew trial, as it must rest on facts 
to be established, this court would be without jurisdiction to pass 
on it. 
State of Louisiana vs. Edward Washington, alias Johnson, alias 
Blubber, 129. 


13. Admitting it to be good law that, under an indictment or information 


for burglary and larceny, the jury may find the accused guilty of 
both, or either of them, the accused in this case had no cause to 
complain of the charge by the judge, as it was more favorable to 
him than it would have been with the additional charge asked by his 
counsel. Under the charge they were to find him guilty of both 
crimes, or not guilty of either; whereas, under the other charge asked 
for, they would be authorized, in case they did not find him guilty 
of burglary, to find him guilty of larceny. He was therefore in a 
better position under the charge as given than he would have been 
under the one that was asked. Under such circumstances if is not 
necessary to reverse the judgment and remand the case for a new 
trial. State of Louisiana vs. Thomas, 170. 


14. The first ground of defense on the part of defendant is, that the 


grand jury which indicted him was not legally organized, being the 
grand jury which was organized by Judge Braughn while acting 
under the appointment of Judge Atocha, the presiding judge of said 
court, but it is well settled that objections of this character must be 
made before going to trial, which was not done in this case. Besides, 
there is nothing in this record showing when the grand jury was or- 
ganized and by whom. 


The indictment was found on the fifteenth of June, 1875, and it was 
returned into court, recorded and filed, on the twenty-first of June, 
1875. During all this time this court will take judicial notice that 
Judge Braughn was the judge of said court by commission issued to 
him by the Governor after the death of Judge Atocha. 

The second ground of defense is presented in a bill of exceptions which 
defendant took to the rule of the court a qua refusing to allow him 
to challenge peremptorily four jurors. But defendant was not en- 
titled to challenge peremptorily the jurors in question, because his 
case does not come within the provision of section 997 of the Re- 
vised Statutes, allowing such challenge. 

State of Louisiana vs. William L. Thompson, 189. 


15. The objection to the admission of Eliza Brown to testify on behalf 





of the accused on the ground that she is his concubine goes to her 
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16. 


credibility and not to her admissibility. The judge a quo should 
have admitted her to testify. 
State of Louisiana vs. Cupid Brown, 279. 


The error complained of in this case is that counsel for prisoner was 
not allowed to read in the presence of the jury the instructions 
which he had prepared for the judge, and was requested to hand 
them directly to the judge to be by him passed upon without oral 
discussion. In this it is impossible to see how any of the rights of 
defendant were invaded. 


It would not have been proper for defendant’s counsel to argue the 


17. 


18. 


merits of his requested instructions. The only question which could 
be inquired into was whether the charge of the judge was erroneous, 
or whether he had improperly refused to charge what the defendant 
asserted was the law governing his case. This is not attempted. 
‘ State vs. Hill, 311. 

The information charges that the accused “ did willfully, malicious- 
ly, and feloniously take, steal, and carry away one hog worth the 
sum of five dollars.” It was unnecessary to use the word “ petit,” 
as the law declares that where the object is under the value of one 
hundred dollars the crime is petit larceny. The value mentioned in 
the infermation being less than that sum, the crime is by the law 
petit larceny. 

State of Louisiana vs. Jesse Powell and Levi Gibson, 315. 


The court is urged by the counsel for the defendant to take judicial 
cognizance of the fact that at the time the grand jury which found 
the bill of indictment in this case was impaneled Judge Braughn 
was presiding in the court, and that he was not then judge of the 
court, but was illegally acting under appointment from Judge Atocha, 
the presiding judge. This can not be done. This court has no legal 
means of knowing whether Judge Atocha presided in his court on 
that day or not, even if the grand jury was impaneled before Judge 
Braughn was legally appointed judge of that court; nor can this 
court tell when the grand jury wasimpaneled. The fact which coun- 
sel wishes this court to assume as true should have been shown in 
some legal way by the record, if it be a fact. 
State of Louisiana vs. D. R. Fenderson, 328. 


19. The law is that in a prosecution for perjury it must appear on the 


face of the indictment that the matter alleged to be false is material. 

But it is sufficient to charge generally that the false oath was material 

on the trial of the issue upon which it was taken; it is not necessary 

to show particularly how it was material. In the information in the 

present instance the materiality of the evidence is charged directly, 
72 
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and the statements in charging the false oath and the circumstances 
make its materiality plain. 

Prosecutions for offenses not capital may be by information with the 
consent of the court first obtained. 

The objection that the assignment of perjury is upon a question which 
the State has no legal right to ask and which the witness could have 
refused to answer, is not well founded. The State did have a right 
to ask it; it was material. If the answer would criminate the witness 
he might refuse to answer, and the court would not compel a re- 
sponse. Here the witness made no objection to answer. 

It is clear from the record that the particular cause pending in which 
the perjury is alleged to have been committed is sufficiently speci- 
fied. There is no confusing or mixing up of two trials or of two 
false oaths. 

The information sets out that the oath was administered by “ A. W. 
Moore, clerk of the Twelfth Judicial District as aforesaid, then and 
there having sufficient authority to administer an oath to the said 
Sam Maxwell in that behalf.” This is sufficient. 

State of Louisiana vs. Sam Maxwell, 361. 

. This case is before this court on an assignment of error patent upon 
the record, viz.: that it does not appear from the record herein filed 
that the jury who tried the accused were sworn before the trial of 
the cause. This objection is fatul and seems to be settled in crim- 
inal jurisprudence. 

State of Louisiana vs. Allen Phillips and John Reid, 387. 

. In accordance with preceding decisions given by this court in simi- 
lar cases coming up from the same court a qua, the assignment of 
error that the record in this instance fails to show that the jury who 
tried the accused was sworn, must be held as good. 

State of Louisiana vs. David King, 425. 

. The assignment of error that the record fails to show that the jury 
who tried the case was sworn before the trial must be held good. 
This material fact can not be supplied in a criminal case by the pre- 
sumption of omnia rite acta, but should appear on the record itself. 

State of Louisiana vs. Elijah Douglass, 425. 

. The accused was charged with assaulting and stabbing with a dan- 
gerous weapon, to commit murder. The jurisdiction of the Superior 
Criminal Court, in which the proceedings were had, is limited to of- 
fenses for which the punishment may be death or imprisonment at 
hard labor in the penitentiary. It is manifest that the court had 
jurisdiction to try the prisoner under the charge preferred in the in- 
dictment, and this jurisdiction could not be ousted by the verdict of 
the jury, which was, “guilty of assault with a dangerous weapon, 
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24. 


and inflicting wounds less than mayhem.” Having had jurisdiction 
of the case, the court had necessarily the power to render the judg- 
ment on the verdict found. 


The verdict is responsive to the indictment. In the greater offense the 


intent is to kill; in the smaller offense the intent to kill is wanting. 
The offense for which the accused is convicted is included in the one 
charged in said indictment. When an accusation includes an offense 
of an inferior degree, the jury may discharge the defendant of the 


higher crime and convict him of the less atrocious, if they find a ver- 


dict of guilty of the inferior offense and take no notice of the higher. 

_ The State of Louisiana vs. Michael DeLaney, 434. 
In this instance the plea of prescription, under the statute of limit- 
ations, of one year, set up in bar since the alleged discovery of the 
offense with which the accused is charged by the district attorney 
and other public authorities must prevail. 


By the bill of exceptions found in the record it appears to have been 


admitted on the part of the State that the accused was taken into 
legal custody for the offense charged, prior to the first of July, 1874, 
and that he has been in prison ever since, more than one year hav- 
ing intervened between that date and the time of filing the informa- 
tion on the seventh of December, 1875. 
State of Louisiana vs. Frank Bennison, 450. 

Defendant was entitled to have a copy of the venire served upon 
him, and this was done. All of the persons named thereon did not 
answer to the summons, but that was because they were either ex- 
cused or could not be found. The law was complied with when the 
venire was served upon him. 


The judge a quo was right when excusing several jurors who could 


not understand the English language. This discretionary power he 
had under the first section of act No. 94 of the acts of 1873. 


On the trial of the exceptions filed by defendant, he offered to prove 








that in drawing the venire, ballots were placed in the box contain- 
ing the names of all persons who were on the registration list, in- 
cluding those who had served at previous terms of the court within 
the last three years next preceding the present term. Admitting 
the fact to be as stated, the defendant suffered no wrong thereby, 
for he does not complain that they are incompetent jurors. What 
he urges is no objection to them as. jurors. They might have 
caused themselves to be discharged, but the caase of discharge was 
personal to themselves. 


The court did not err in allowing Burleson to be sworn as a juror. He 


swore,it is true, on his voir dire that he had “ conversed about the 
matter with some of the eye-witnesses to the killing charged against 
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the accused in this case, and that he had formed an opinion as to 
the guilt or innocence of the accused;” but he also said that “his 
opinion was merely imaginary and was not a fixed opinion, but 
would yield to the evidence, and that he felt satisfied he could try 
the case fairly and impartially according to the evidence.” He was 
a good juror. 

The same may be said with regard to the juror Collins. He had ex- 
pressed an opinion, but he said that opinion was founded upon hear- 
say, and that his opinion would yield to the evidence. 

There is nothing in the exception that the talesmen had not been sum- 
moned and called to be sworn until after the regular jury had been 
finally discharged. The talesmen could only have been summoned 
after the panel was exhausted, and there is no good reason why the 
judge, after the panel had been exhausted, should not discharge the 
jury if he had no other cases for them to try without waiting until 
the talesmen had been summoned and sworn. 

State of Louisiana vs. Jules Guidry, 630. 

26. The objection to the ruling of the court refusing to quash the in- 
dictment and permitting the district attorney to amend it by insert- 
ing after the words grand jurors “of the parish of Rapides,” is not 
well founded. This amendment was not necessary, and the indict- 
ment was sufficiently explicit without it because the name of the 
parish was stated in a previous part of the indictment, and it need 
not be repeated in every sentence thereof. 

The other objection relied upon is that the judge a quo refused to al- 
low a witness who had stated in behalf of the State an admission 
of the accused to give all the conversation occurring at the time 
when cross-examined by the defendant’s counsel. The defendant 
clearly had the right to draw from the witness all the conversation 
occurring at the time of the alleged admission made by him; but 
he has, however, no cause to complain, because, after the district at- 
torney had objected and the court was called to rule on the point, 
the bill of exception shows the district attorney waived his objec- 
tion, and the counsel for the accused was requested to interrogate 
the witness as desired, but he refused to do so, and declared he 
would not examine the witness further unless the point was ruled on 
by the judge. There was no cause for this objection. 

The State of Louisiana vs. George Robinson, 653. 
27. The accused, in support of a motion for a new trial, offered one of 
the jurors who sat on the trial of his case as a witness to prove that, 
after the jury had received the charge of the judge and had retired 
for consultation, they were divided in their opinion as to the verdict 
to be rendered, and that it was then and there urged upon the jury- 
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men unwilling to convict by those who were in favor of conviction 
that the accused had no defense because his counsel had submitted 
his case to the jury without argument, and that this testimony was 
offered to show that the jury did not come to their verdict by con- 
sidering the law and evidence. The introduction of this evidence 
was properly rejected by the court. 

Toa bill of exception founded on the allegation of misconduct on the 
part of one of the jurors and separation of the jury before rendi- 
tion of their verdict, the judge a quo appended the following: “The 
juror, without permission of the court or consent of the accused, 
left his seat in the jury-box and advanced to where the district at- 
torney was sitting and whispered something in his ear. The district 
attorney made no reply, but merely shook his head; whereupon the 
juryman immediately returned to his seat. All this occurred in 
open court, in presence of the accused, the officers of the court, 
counsel of the accused, and the other jurymen.” The court a qua 
was of the opinion: “ There was neither a separation of the jury 
nor misconduct on their part, and that the verdict of the jury was 
strictly in accordance with the law and the evidence.” This ruling 


is correct. 
™ State of Louisiana vs. Alexis Frugé, 657. 


28. It is not necessary to be a registered voter to be a qualified tales- 
man. 

There is no part of the act No. 94 of 1873 which declares that only 
registered voters are competent jurors. The judge a quo erred 
therefore when rejecting the juror on that ground. 

State of Louisiana vs. Harvey Courtney, Henderson Courtney, 
Frank Green, Ben Robinson, and Joseph Dotts, 789. 

. Itis manifest that the defendant can not avail himself of the pre- 
tended illegality of a proceeding in qnother and different case. He 
should himself have made the objection (if it existed) at the proper 
time, and not acquiesced in the drawing of the jury, and after judg- 
ment urged the objection, as he did. He can not take the chances 
of a trial and then object. 

State of Louisiana vs. Harvey Courtney, 794. 
30. The judge a quo did not err when admitting the evidence objected 
to. It was necessary to establish that the property stolen belonged 
to some one, other than the defendant; and what the defendant had 
sworn to in a judicial proceeding against the ownership thereof was 
good evidence. 

The judge a quo erred in permitting a witness to prove certain con- 
fessions made by the defendant to one Davis, which confessions 
were not made in the presence of witness, and which he only knew 
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through Davis. It was the weakest of hearsay evidence. The facts, 
if they existed, should have been established by Davis, who was in 
court. 

The court below did not err when refusing to charge the jury that the 
value of the horse alleged to have been stolen should have been es- 
tablished. The statute declares horse-stealing to be a crime, and 
this without regard to the value of the animal stolen. 

The judge a quo properly overruled the objection to the testimony of 
Davis as to confessions made by the defendant to him, which objec- 
tion was based on the ground that the witness could not state that 
he remembered all the confessions which the accused had made, but 
only some of the particular points thereof. The objection went to 
the effect of the testimony, and not to its admissibility. 

The State should not have been permitted to impeach its own witness. 
This was of some consequence, as the testimony was introduced for 
the purpose of identifying the stolen horse. . 

The defendant having offered to establish and having established by 
two witnesses that the reputation of Davis, a State witness, was bad 
as to veracity, the judge a quo erred in instructing the jury to dis- 
regard the testimony, on the ground that the witnesses had not 
heard a majority of the people in the neighborhood of the impeach- 
ed witness express their opinion of his character. The testimony 
was admissible, and it was for the jury to determine whether it was 
sufficient or not to do away with his credibility. 

State of Louisiana vs. James B. Thomas, 826. 
31. It is an elementary principle of law that the accused is entitled to 
the benefit of all reasonable doubts, and before any confession can 
be received in evidence in a criminal case it must be shown that it is 
voluntary. This was not proved in the case at bar. Therefore the 
judge a quo erred in overruling the objection to the admission of 
the confession. sd 

It is competent to inquire whether the prisoner stated that certain 
things would be found by searching a particular place, and to prove 
that they were accordingly so found; but it would not be competent 
to inquire whether he confessed that he had concealed them there. 

In the present case it was the confession itself which was objected to, 
and it should have been rejected. Whether the objects found and 
other facts corroborated the alleged confession or not, is immaterial 
in considering the admissibility of the confession. These facts might 
have been proved, and even that they were discovered in conse- 
quence of the information received from the accused, without 
making a confession unduly obtained admissible. 

The State of Louisiana vs. John Garvey and Charles Earle, 925. 
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32. An indictment for murder is sufficiently precise and specific, which 
charges that the accused did willfully, feloniously, and of his malice 
aforethought, kill and murder the deceased. 

State of Louisiana vs. Joquino Florenza, 945. 

33. Where a party is prosecuted for a crime against nature, the declara- 
tion made by the prosecuting witness about the time he was injured 
and out of the presence of the accused, are hearsay and will not be 
admitted except merely to corroborate the testimony of the witness 
given on the trial, when that evidence has been impeached. 

The fact that the witness made complaints about said time may be 
proved, but the complaints themselves can only be shown in the way 
of corroboration. 

The State vs. Jose Gruso, 952. 

See Jorispiction, No. 1—State of Louisiana vs. Harper & Linn, 35. 

Serre AppeaL, No. 7—State of Louisiana vs. Callum, 49. 

Sree Witness, No. 1—State vs. Richie, 327. 


‘CURATOR. 


1. The accounts of the curator of the interdicted, which were filed and 
homologated previous to the filing of the last tableau, are, according 
to the provisions of the Civil Code, prima facie correct, but they do 
not form res judicata. 

The accounts are presumed to be correct, unless the contrary be shown, 
but this may be shown on opposition to the final account by the ac- 
counts themselves or by other testimony, and if these accounts dis- 
close charges which are evidently illegal or exaggerated, this court 
can notice the fact and correct them. 

Curatorship of Sarah J. Beecroft, Interdicted. Opposition to 

Final Account of the Curator, 824. 


. 


















DAMAGES. 


1. It is proved that the sub-lessee, who intervenes and enjoins in this 
case, was not indebted to the lessees of the plaintiff at the time 
of the provisional seizure by the plaintiff, the lessor. There- 
fore the court below did not err in perpetuating the injunction and 
ordering the furniture of the intervenor to be restored to him, but 
there was error in awarding to the intervenor seventy-five dollars 
damages, as attorney’s fees, occasioned by the seizure of the furni- 
ture. There is no law authorizing the allowance of counsel fees toa 
plaintiff in injunction in a case like this. 

J. E. Campbell vs. E. V. Fowler et al. M. A. Southworth, Inter- 
venor, 234. 
‘2. The evidence shows that defendant caused the arrest and imprison- 
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ment of plaintiff, without showing probable cause. Malice is pre- 
sumed. F. F. King vs. J. F. Dittrich, 243. 

. Where the defendant, through his agent, agreed to purchase the 
plaintiff's plantation for a fixed price, subject to an examination of 
the tithe, and defendant’s counsel, after examination, advised him 
that the title was not good, whereupon he refused to buy, this is not 
a non-compliance of contract on account of which plaintiff is entitled 
to recover damages from defendant. 

G. M. Marshall vs. A. Yznaga del Valle, 261. 

. There was no cause for suing out the attachment in this instance. 
The evidence wholly fails to sustain the allegation that defendant 
was about to convert his property into money or evidence of debt 
to defraud his creditors. Defendant is entitled to the damages he 
claims. Henry C. Bridge vs. John S. Ennis, 309. 


. It is well settled that where there is contributive negligence, dama- 
ges can not be recovered. In this case, conceding there was a want 
of proper prudence and care on the part of the employees of the 
company in giving the usual signals of the approach of the train, 
which is not clearly established, still the negligence of him in whose 
behalf damages are claimed contributed to the unfortunate result 
and precludes him from recovery. 

Magdalena Laicher, Tutrix, Christopher Laicher, Co-Tuior, vs. 
New Orleans, Jackson, and Great Northern Railroad Com- 
pany, 320. 

. This is a suit in damages for malicious arrest, false imprisonment, 
and cruelty while in prison. The evidence shows a probable cause 
for the arrest of the plaintiff. The defendants did not prompt the 
treatment of the party while in the “lock-up” of the police station, 
and are not responsible for it, nor liable in damages for the arrest, 
as charged in this case. 

J. H. Hopkins vs. Garthwaite, Lewis, Miller, et al. 325. 


. The article thirteen of the constitution of this State does not enun- 
ciate a mere abstraction, but it guarantees substantial rights. To 
facilitate the enforcement of those rights the General Assembly has 
enacted laws, and it is the duty of courts, when called upon, to en- 
force them. An examination of the evidence in the record satisfies 
this court that the plaintiff was rudely denied admittance to the 
theatre solely on account of his being a colored man. He is there- 
fore entitled to damages. Peter Joseph vs. David Bidwell, 382. 

. The evidence is satisfactory on the point that the work done on Mar- 


million’s plantation was done under the supervision of the engineer 
of the company, who had control of the matter and could have pre- 
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vented the damages resulting to plaintiff, but neglected or failed to 
do so, 

In the notarial instrument in which the right of way was granted by 
Widow Marmillion to the company there is a special clause, the 
meaning of which is that the company shall pay for all damages 
caused by it or its employees in constructing the road through the 
plantation in question. Responsibility under this contract can not 
be avoided by letting out the work to contractors. 

The condition upon which the company obtained the right of way has 
been violated, and by the terms of the contract the corporation is 
responsible for the damages complained of. Besides, there are 
clauses in the contract between the company and the contractors 
and in the contract between the contractors and sub-contractors 
which fully establish that responsibility, the engineer of the com- 
pany, its special agent, having the direction and constant supervis- 
ion of the work embraced in the contract of the principal contractors 
and in the contract of the sub-contractors. Hence, the New Orleans, 
Mobile, and Chattanooga Railroad Company is responsible for the 
damages occasioned by the sub-contractor on the plantation belong- 
ing to the succession represented by plaintiff. 

Bechnel vs. the New Orleans, Mobile, and Texas Railroad Com- 
pany, 522. 

. Plaintiff was entitled to possession of the premises leased to him until 
he was legally dispossessed, which it is clear he was not, and the 
acts of Bonnet, the lessor, by prostituting legal proceedings to ac- 
complish his purpose of ejection, by which plaintiff was damaged 
and his rights recklessly disregarded, gave a right of action for dam- 
ages. The verdict of the jury has done justice between the parties. 

M. L. Block vs. A. Bonnet, 540. 
10. Under the circumstances of the case the city is responsible for the 
injury which was done to the property which it had leased from 
plaintiff during the continuance of the lease. The fact that the 
plaintiff received rents to the first of September, 1873, when the 
premises were vacated by defendant, without demanding payment 
for the balance of the rent or for damages does not estop him from 


now demanding them. 
Rufus Waples vs. City of New Orleans, 688. 


. The jurisprudence of this State is well settled, that one who is him- 
self in fault can not recover damages for a wrong resulting from 
such fault, although the party inflicting the injury was not justifiable 
under the laws. Matthew W. Vernon vs. Leslie Bankston, 710. 

. But the judge a quo awarded her damages beyond this, upon the 
ground that the property was returned to her ata season of the 
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year when it was difficult to procure a tenant for the same. He 
allowed rent in the shape of damages from May until October. 
This is an error. There is no evidence that the plaintiff could have 
procured a tenant if she had been put in possession of the property 
on the day that the lease expired. The evidence is that October is 
a more favorable month for the leasing of property than May, but it 
is shown that even in the October following ty date of the delivery, 
the property was not leased, although offered for rent. Indeed, it 
is proved that plaintiff never found a tenant, but that she sold the 
property. : Mrs. Watrigant vs. Pierre Dufort et al., 892. 
12. The municipal corporations in this State are liable for whatever 
damages may be caused by mobs or riotous assemblages within 
their respective limits. 
Folsom Brothers vs. City of New Orleans, 936. 
Sree Empioyers AND EmpioyEsEs, No. 1—Peter Dyer vs. Peter Rieley 
and T. P. Leathers et al., 6. 
Sre Contract No. 1—Fernandez vs. Soulié, 31. 
SEE ATTACHMENT, No. 1—Brandon vs. Allen & Co., 60. 
Sree Taxes, No. 7— Wilson vs. Anderson, 261. 
See EmpLoyers AND EmpioyeEs, No. 3—Gervais & Schlater vs. 
Gay, 349. 
See Lise No. 1—Kelly vs. Lafitte, 435. 
SEE SianpER, No. 1—Hewet vs. New Orleans and Carrollton Rail- 
road Company, 685. 
Se Contract, No. 11—Harrison vs. New Orleans, Jackson, and 
Great Northern Railroad Company, 777. 
SEE InsuncrTion, No. 4— Willis vs. Elam and Sheriff, 857. 


DIVORCE. 


1. This suit for a divorce brought by a husband against his wife was 
filed on the seventeenth day of March, 1873. On the third day 
thereafter, the curator ad hoc, appointed by the court, answered 
admitting the marriage and that there was a minor child, but deny- 
ing all the other allegations of the petition. On the next day the 
deposition of three witnesses was taken in the clerk’s office by con- 
sent of counsel and the case submitted. On the succeeding day the 
court rendered judgment as prayed for by plaintiff, and three days 
later the judgment was signed. Thus, within ten days the suit was 
filed, issue joined, evidence taken, the case submitted, and judgment 
signed. Nineteen days after the signing of this judgment, the de- 
fendant, who resided in New York and who had been ignorant of 
these proceedings, appealed by her attorney. 

The proceeding did not authorize the decree, and the evidence of the 

















DIVORCE—Continued. 





DOMICILE. 





witnesses fails to establish with sufficient legal certainty the charges 
made in the petition, not one of the witnesses having any personal 
knowledge of the facts, except that defendant was not residing with 
her husband in New Orleans. 

The ground for the divorce is simply and solely the charge of aban- 
donment by the wife, no other cause being disclosed by the petition. 
The charge of abandonment, if properly presented and established, 
would authorize a gudgment of separation from bed and board, and, 
after one year shall have expired and no reconciliation, a judgment 
of divorce. 

Relief on the ground of abandonment can only be had by complying 
with article 145 of the Revised Code, which requires that the aban- 
donment must be made to appear by the evidence of three reiterated 
summons made to him or to her, from month to month, directing 
him or her to return to the matrimonial domicile, followed by a judg- 
ment which shall sentence him or her to comply with such request, 
together with a notice of such judgment given to him or her, from 
month to month, for three times successively. The summonses and 
notice of judgment shall be made to him or to her at the place of 
his or her usual residence, if he or she lives in this State, and, if 
absent, at the, place of residence of the attorney who shall be ap- 
pointed to him or her by the judge for that purpose. This formality 
has not been complied with by plaintiff. 

No separation of husband and wife can be decreed for cause of aban- 
donment without a compliance with article 145 of the Revised Code. 
A particular form of procedure is required by the Code for obtaining 
a decree of separation on the ground of abandonment, and that 
form must be pursued to obtain relief. This has been the ruling of 
this court in more than one case. Upon the face of the record, 
therefore, plaintiff has not presented a cause of action entitling him 
to relief. 


Nathaniel B. Merrill vs. Mary Lawrence Flint, His Wife, 194. 


1. The defendant is a resident of the parish of Plaquemines, and 
should have been sued at his domicile. The act No. 64 of 1876, 
which authorizes property to be sequestered, etc., and defendant 
cited where the property to be sequestered, etc., is found, is rot ap- 
plicable to this case. This suit was instituted in 1872, long before 
the passage of said law, and can not be affected by it. The court 
did not have jurisdiction of the case when it was filed, nor when the 
judgment was rendered. 


Daniel & James D. Edwards vs. Marin, 567. 
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EMPLOYERS AND EMPLOYEES. 


1. The mate of steamboat Natchez was not acting within the scope of 
his employment at the time he committed the offense complained of 
in this case, and the plaintiff, who was employed as a roustabout on 
said boat, and who suffered in consequence of the alleged offense, 
can not recover against the Natchez for the damages sustained by 
him in consequence of the offense. 

Masters and employers are answerable for the damages occasioned by 
their servants in the exercise of the functions in which they are em- 
ployed. This responsibility, however, only attaches when they might 
have prevented the act which caused the damages, and have not 
done so. Revised Code, article 2320. But this case, as disclosed by 
the record, does not come within the provisions of said article of 
the Code. 

Peter Dyer vs. Peter Rieley and Thomas P. Leathers et al., 6. 

2. Plaintiff claims that he was a sort of partner of the defendant’s in 
working two plantations, and that he could not be discharged. But 
he can not be maintained in this position, for there were none of the 
elements of a partnership in their agreement. He was neither to 
receive any of the profits, nor share in any of the losses, of the en- 
terprise. He was merely to receive a certain portion of whatever 
crops might be made on the plantations, irrespective of any profits 


which the crops might result in. He was therefore a mere employee, 
to be paid in a portion of the crops, instead of a certain sum of 
money. Therefore, being an employee, he could be discharged for 
cause. 


Plaintiff was employed by reason of his knowledge and skill. He cer- 
tainly had no right, under pretense of bad health, to delegate his 
trust to another without the consent of his employer. His being 
unable to attend properly to the business for which he was em- 
ployed justified his discharge. 

The defendant’s plea that plaintiff is entitled to nothing, has no force. 
As defendant retained plaintiff in his employ for some time, he must 
pay him for the time of his employment in proportion to the value 
of the crops, under their agreement. The proportion is to be estab- 
lished by the amount for which the crops sold, his demand having 
been instituted before the crops were gathered, and when the results 
thereof were conjectural. The proper method of ascertaining his 
rights is to divide the sum total of the crops by the number of days 
in the year, and to allow him his share according to the number of 
days he was in the defendant’s employ. 

Henry G. Jeter vs. D. B. Penn, 230. 
3. On the trial of the case a question arose as to whether, in estimating 
the damages, the value of the timber cut down on the land of the 
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plaintiffs should be estimated by the price of timber of that quality 
at the time it was cut, when prices ranged below the average rate, 
or whether an average of several years should be taken. The ruling 
of the court below, refusing to admit evidence of the price of timber 
during other years, was correct. The value of the timber at the 
time it was felled should determine the amount of loss sustained by 
the owners of it. 


Under the state of facts presented in this case, defendant should be 
held responsible for the acts of his employees. 


Gervais and Romain Schlater vs. Ed. J. and Andrew H. Gay, 
349. 


4. Where, between certain laborers and their employer, it is agreed to 


give them in licu of wages one half of the proceeds of the cotton 
crop and other produce, there was plainly no partnership in this. 
Lalanne Brothers vs. Kinchen W. McKinney, 642. 


5. It appears that about the first of May, at night, the plaintiff, being 


intoxicated, used language which provoked the defendant, who, in a 
moment of passion, knocked him down. The next day the plaintiff 
left and obtained work on another plantation for the balance of the 
year. While not justifying defendant in the use of violence, this 
court can not regard it, under the circumstances, as a cause on the 
part of plaintiff for abandoning his contract, the difficulty having 
no connection with said contract. 
Peter Morgan vs. William G. Shelton, 822. 


6. Plaintiff pleads that there was error in the subject-matter of the 





contract upon which the writ of seizure and sale issued against him, 
because the vendor sold the whole of the growing crops of the pur- 
chased plantation, when, in fact, the laborers on the place were en- 
titled to the half thereof, and because the plaintiff has actually been 
evicted of the half of said crops. The plea is untenable. 

The sale of the plantation was made in July; the growing crop formed 
part of the realty and was transferred with the land; the laborers, 
who were cultivating the land for a part of the crops, did not own 
the crops, but for their services they had a privileged lien on the 
crops, provided they had taken the precaution to have their claim 
recorded. 


‘These laborers continued to work on the place without any new con- 
tract with the vendee, and after the crops were gathered the vendee 
settled with them according to their contract with the vendor. The 
pretext that he has been evicted of a part of the property purchased 
is absurd, 


Baird vs. Brown, 842. 
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7. Where a party lets a job of work to a competent and suitable con- 
tractor, and does not retain or exercise any control or supervision’ 
over the work, he can not be held liable to any employee of such 
contractor fogany injury suffered by the employee while engaged 
on said work, on account of the fault of the contractor. 

Peter Gallagher vs. Southwestern Exposition Association et al., 
943. 

8. Where a party is employed by the authorized agent of a corporation 
to do certain work, at a stated salary, and it is shown that he has 
been ready and prepared at all times during the term’of his engage- 
ment to do the work, he is entitled to recover the whole amount of 
his salary, without regard to the amount of work he has actually 
done. Bogart & Culyer vs. the New- Orleans Park, 950. 

See Damaaes, No. 8—Bechnel vs. New Orleans, Mobile, and Texas 
R. R. Company, 522. 


ESTOPPEL. 

1. As to the plaintiffs allegations of a fraudulent sale made by Mrs. 
Michel to the defendant,‘said plaintiff, after having by a formal au- 
thentic act recognized defendant’s title, is estopped from now attack- 
ing it, and from seeking to subject the land he holds under it to the ~ 
payment of his judgment against Mrs. Michel. 

Amélie Thériot vs. Michel, 107. 

2. After having gained an advantage by judicially alleging and main- 
taining that a certain contract was valid in a suit previously decided, 
this defendant will not be listened to when setting up the nullity of 
the same contract in this controvery. It would be inequitable to do 


so. 
Del Bondio vs. New Orleans Mutual Insurance Association, 139. 


Sere New Orveans City Attorney, No. 1—Lacey vs. Waples and 
City of New Orleans, 158. 
Sree Lease, No. 3—State vs. Taylor, 460. 
‘See Marriep Woman, No. 4—Pilcher vs. Pugh & Schwartz, 494. 
See Tutor, No. 2—Routt vs. Citizens’ Bank, 569. 


EVIDENCE. 

1. In this case there is ample authentic evidence to warrant the writ of 
seizure and sale, consisting of an act of mortgage in due form and 
a note identified therewith. Any other matters of defense, beyond 
the sufficiency of the evidence on which the judge a quo issued his 
order, and such as may relate to the validity of the obligation and 
the proceedings following the ssuance of the writ, must be raised 

in another form of action. 
Robert P. Tendick vs. Mary A. Lastrapes, Wife of A. G. Lastrapes, 

et al., 76. 








EVIDENCE—Continued. 


2. When the testimony is conflicting this court will not disturb the 
judgment of the judge a quo, who had the witnesses before him, and 
was doubtless controlled in adopting his conclusion by the weight of 
the presumption in favor of a holder of a promissory note as to 
ownership and consideration. J. Rodriguez vs. D. Lopez, 94. 

. This is a suit on an open account and a promissory note. The ac- 
count is composed of many items, not one of which amounts to five 
hundred dollars. It is sufficient that one witness swears that each 
of the items is correctly stated in the account. As to the promissory 
note, it is held by plaintiff, who is, in law, the owner thereof. Pay- 
ment to him discharges the debt. There is no plea of want of con- 
sideration. 

Bernard Rossignol vs. Estate of Drauzin Triche. Olympe Triche 
Administrator, 144. 

. The written acts themselves declared upon in defendant’s peremptory 
exception to plaintiff's claim, must interpret themselves, and parol 
evidence can not be introduced by said defendant to establish a gen- 
eral settlement of affairs between himself and plaintiff different from 
that alleged in said defendant’s peremptory exception. 

Charles F. Gaudé vs. Francois Gaudé, 181. 

. It has been frequently held that a mortgage certificate is only prima 
facie evidence of the facts stated in it. The mortgagee may show 
that the mortgage certificate is untrue; that the recorder acted on 
insufficient evidence; or, in case of erasure by judgment, that he 
was not a party to the action brought or proceedings instituted to 
cancel his mortgage. In such cases the mortgage exists unimpaired, 
even against the innocent vendee who has bought on the faith of a 
certificate that there was no mortgage on the property. 

Not only were the proceedings in the Second District Court to erase 
the plaintiff's mortgage not binding on her, because she was not a 
party thereto, but, furthermore, that court was without jurisdiction 
to adjudicate upon her rights, it being a court of merely probate 
jurisdiction. 

Elvira Horton and Husband vs. Cutler, 331. 

6. A. J. Dyas, a judgment creditor of W. L. Morgan & Co., caused seiz- 
ure to be made of a certain house and lot as being the property of 
his debtors. Chevallier, the plaintiff in this case, enjoined the sale 
as being the owner of said property. The mercantile firm of W. L. 
Morgan & Co. was composed of said Morgan and Mrs. Jane Hooper, 
wife of Church Hooper, who was introduced in this case as a witness 
on behalf of plaintiff. The judgé a quo properly overruled the ob- 
jection made to his testimony on the ground that husband and wife 
are not allowed by law to testify for or against each other. 
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Here the controversy is between the plaintiff and the seizing creditor 
as to the ownership of the property seized. W. L. Morgan & Co. 
are not parties to the controversy; they set up no title to the prop- 
erty, and have no interest in the result. Therefore the evidence of 
Church Hoopér was admissible. 

A second bill of exception was taken to the refusal of the judge to 
permit the jury to prove that their verdict was really for the plain- 
tiff, and that the word “defendant” was written in the verdict 
through error instead of “ plaintiff.” The ruling was correct. 

A third bill of exceptions was taken to the admission of Chevallier, 

,the plaintiff, to show title to the real estate in dispute by parol evi- 
dence. The plaintiff first established that the public records of the 
parish of Rapides were destroyed by fire, and he swears that his 
title to this property was destroyed by this accident. The testimony 
was admissible under such a state of things. 

7. The judge a quo did not err in admitting parol evidence to prove that 
prescription had been interrupted as to a mortgage note drawn 
by plaintiff in injunction, and the bill of exception was not well 
taken. 

After prescription has acquired, that is, after a note has become barred 
by prescription of five years, parol evidence of a promise to pay it 
will not be admitted, because of the requirements of the article 1858. 
The promise to pay before the bar of prescription had obtained, in- 
terrupted the current of prescription, and this promise can be 
proved by parol evidence. - 

John E. Crone vs. the Citizens’ Bank of Louisiana et al., 449. 

8. It has been often decided by this court that the only question which 
can be raised in an appeal from an order of seizure and sale is 
whether the evidence authorized the fiat of the judge. 

It appears in this instance that the authentic proof which authorizes 
the fiat of the judge a quo is an act importing a confession of judg- 
-ment; and when the application is made to foreclose in the name of 
the creditor, or of his heirs or succession, only this proof is required 
to authorize the order. As the law does not require it, this court 
can not perceive any good reason why any other proof should be 
demanded. 

The defendant will be protected should he pay the debt; but should 
there be any possible objection to permitting the plaintiff to collect 
the debt, the objection ought to have been urged in an injunction 
suit, and not in an appeal from the order of seizure and sale. 

Eugenie Marionneaux vs. John A. Dardenne, 457. 

8. The statements of an agent, whose agency is shown, are not hear- 

say; and the proof of the agency to employ counsel was admissible, 

















EVIDENCE—Continued. 


although the agency was not alleged. The employment was alleged, 
and the mode of it was not essential. The answer, it may be re- 
marked, disclosed, while it denied, the agency. 

Barrow & Pope vs. Brown, 459. 


The court a qua erred in not permitting plaintiff to adduce in evidence 


9. 


10. 


11. 





the check, the signature of. which was admitted, because he failed to 
prove the genuineness of the writing in the body of the check. The 
burden of proof in regard to the alleged forgery of said writing was 
on the party setting up that defense. The bill of exceptions to the 
exclusion of said check and protest was well taken. They are in 
the record, and are sufficient to fix the liability of defendant, who 
has failed to establish the alleged forgery. 
Jean Mandere vs. Francois Bonsignore et al., 521. 

S. H. Young & Co. were the real consignors to whom plaintiff, on the 
guarantee of the cashier of the Mississippi Valley Bank, had agreed 
to advance fifty dollars per bale, all drafts coming through the Mis- 
sissippi Valley Bank. Young & Co. having failed, plaintiff seeks to 
hold defendant responsible for a balance due him. But this he can 
not do, because the guarantee of defendant was not in writing. The 
promise to pay the debt of another can not be shown by parol evi- 
dence. Willis H. Hogan vs. Mississippi Valley Bank, 550. 
The only evidence as to Sinnott guaranteeing the payment of the 
note is the testimony of the plaintiff. This kind of proof was not 
legal, and can not be considered by the court, because the promise 
to pay the debt of another by parol is prohibited by law. But/that 
evidence, even if legal, fails to prove the promise. 

Richard England vs. J. 8S. Neal and J. C. Sinnott, 551. 
To succeed in such a suit the plaintiffs should adduce the strongest 
proof, which they failed to do. They make grave charges of fraud, 
involving the crime of perjury, against their deceased father, while 
they have furnished evidence only of his admissions and declara- 
tions made to single individuals, which are justly deemed the weak- 
est kind of evidence. The will which he is alleged to have made for 
the purpose of compensating the plaintiffs contains no intrinsic evi- 
dence of such purpose other than the quantum given to them, which 
is not inconsistent with some other hypothesis, while the record 
presents solemn judicial proceedings and admissions, including a 
sworn statement of the mother’s estate, on the part of the father, 
which are irreconcilable with the theory of the plaintiffs, and which 
can not be overcome by the isolated declarations and the Jed 
tions relied on by them. 


Fraud must be proved; it can not be presumed. The delicate, sacred 


relation of parent and children should impose upon the latter the 
' 48 
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12. 


greatest caution in. assailing the honor of. the former, and deter 
them from the attempt, unless they have the positive proof at hand 
to sustain them and are impelled thereto by the stern behests of 
justice. 
ate A. ‘4. Mandal vs. Heirs of Peter C. Mandal, 556. 

To permit plaintiff to offer in his own behalf his.own books would 
be to permit him. to manufacture his own evidence., His adversary 
might have required the books of plaintiff to be adduced, but he can 
ndt offer them himself ; and because.one book was received without 
objection i is no reason that he should be permitted to introduce the 
other when objected to. 


The promise to pay the debt of another can only be proved by written 


13. 


14. 


evidence, and this the plaintiff has failed to produce against the de- 
fendant. - 4 
as Oscar S. Lyons vs. Wm. C. Teal, et al., 592. 

On the trial below certain exceptions were taken to the ruling of the 
judge, who allowed the plaintiffs to introduce in evidence the bond 
sued upon. The judge a quo correctly overruled these objections 
on the ground that the bond being taken in a judicial proceeding, 
referred to in the body. of the bond, is binding on the parties as they 
intended it ; that, as the bond had been in the possession of the offi- 
cers of the law since its execution, the presumption is, that it was 
signed by the parties with the erasures and interlineations previously 
made, and that a bond taken in a judicial proceeding is not required 
to be stamped. Lalanne Brothers vs. McKinney, 642. 


Mayer Cahen was appointed to the office of tax-collector, parish of 
Assumption, his commission being dated the fifth of March, 1875. 
Drury was appointed by the same authority, to the same office in the 
place of Mayer Cahen, and his commission bears date March 23, 
1876. The Governor having the power to remove for cause, the ex- 
ercise of the power rests within his sound discretion, over which the 
courts have no control. This is not now an open question. 


The objection of Cahen to the reception in evidence of the bond of 


Drury on the ground that there is no evidence that the sureties had, 
at the time of signing, sworn that they were worth enough to respond 
for the amount for which they obligated themselves, was not well 
founded. The presumption omnia rite acta would apply if it were a 
matter in which he had an interest. 
State ex rel. T. L. Winder, District Attorney, vs. Mayer Cahen et 
al., 645. 


15, On the trial of this suit, which is a petitory one, the plaintiff offered 


witnesses to prove a private agreement between himself and the 
defendant, by which the latter agreed to take the property in ques- 
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16. 


17. 


18. 


tion in his name for the benefit of the plaintiff, or, in other words, to 
contradict the notarial act of sale and prove title to real estate by 
parol. This was objected to, and the objection should have been 
maintained. Carl Kunnmengeiser vs. Louis Juncker et al., 678. 
The difference between the amount sworn to by the assured and _ the 
value proved on the trial is not-necessarily evidence of fraud and 
false swearing on his part. 

Marz Israel vs. Teutonia Insurance Company, 689. 
The burden of proof is on the party who alleges a breach of duty, 
even though it involves a negative. 

Joseph P. Baird vs. L. M. Brown et al, 842. 

A bill of exception to evidence, on the ground that it seeks to reopen 
issues that have been settled by a previous judgment, will not be 
sustained, except on the basis of a plea of res adjudicata. Unless 
that plea has been specially made, the evidence will be admitted. 


Where a debtor puts notes due him by a third party into the hands of:' 


his creditor, as collateral security, and the creditor, with the:vonsent 
of debtor, delays action on the notes until the maker of thet be- 
comes bankrupt, the loss must fall on the debtor. 
J. H. Mitchell, Executor, vs. Abraham Levi, 946, 
SEE PLEADINGS, No. 3—Harrison vs. Jurgielwrer, 238. 
SrE ATTACHMENT, No. 2—Penn vs. Farrenberg, 242. 
SeE Prescription, No. 2—Brierly vs. Johns and Tanner, 245. 
SEE MorteaGe, No. Paley vs. Thompson, 265. 
See Sureties No. 2—Mayor and City Council of Natchitoches vs. 
Redmond, 274. 
See Contract, No. 5-—Janney and Husband vs. Ober, 281. 
Augustus Chevallier vs. A. J. Dyas and Sheriff, 359 
SEE Lease, No. 2—Barley vs. Quick, 432. 
Sree Morteace, No. 7—M. C. Burke, tutrix, vs. Miltenberger, 437. 
SEE Wit, No. 4—Mary Ann King vs. Vairin et al., 457. 
SEE ASSESSMENT AND AssEssor, No. 4—Delaroderie vs. Mrs. Hillen 
et al., 537. 
SEE MarrieEp WomEN, No. 6—Mary Powlis vs. Cook & Goldstein, 
546. 
See Cierk or District Court, No. 1—State ex rel. Schexnayder vs. 
Gordy, Sheriff, 589. 
See Wirtnsss, No. 2—State of Louisiana vs. Williams, 604. 
SEE MorteaGe, No. 9—McDaniel vs. Lalanne, 661. 
See Insurance, No. 6—Epstein vs. Mutual Aid and Benevolent Life 
Insurance Association, 938. 
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EXECUTOR. 
1, General Hebert, by teaving the Federal lines and joining the enemies 


of the United States, forfeited his trust as executor, and the office 
became vacant. He was never re-appointed to the office after the 
war, and he had no authority. to bind or to represent the succession 
of the heirs after the abandonment of the trust. 

Robert O. Hebert et al. vs. John H. Jackson, Sheriff, et al., 377. 


2. The question at issue is, which of the parties contending, the execu- 


tor named in the will of Mrs. Bowman, or the public administrator 
of the parish, has the right to administer the estate of the deceased. 
The court below ordered that Fisher should account for the funds 
he has received to date and satisfy the court that the same had not 
been illegally used; that he be given thirty days from date to comply 
with this order; and that in the mean time the application of the 
public administrator remain in abeyance. This judgment is erro- 
neous. 
The confirmation of Fisher as executor by the parish court of St. Mar- 
tin, being null and void, does not preclude him from applying for 
confirmation and for probate of the will before the court having 
jurisdiction. Heis entitled to the office of executor, in preference to 
the public administrator. It will be in time to inquire into his lia- 
bilities to the estate as executor after he assumes the duties and re- 
sponsibilities of the office. 
Succession of Maria Bowman. Contestation for Administration 
of the Same between the Public Administrator of the Parish 
of Iberia and John Fisher, Testamentary Executor, 611. 


FACTORS AND COMMISSION MERCHANTS. 


1. Factors and commission merchants, when exercising their functions 


of receiving, selling, taking their commissions, and accounting to their 
principals, are acting in a fiduciary capacity within the meaning and 
intendment of the thirty-third section of the bankrupt law of 1867, 
and not relieved from obligations contracted in that capacity by a 
discharge in bankruptcy. 
Mrs. India Brown and Husband vs. James Garrard and A, N. 
Craig, 870. 


FENCE. 


1. There is no servitude of view existing in favor of the lot owned by 
plaintiff, and the defendant evidently had the right to build a fence 
as high as she pleased on her own lot. 
Andrew Parle vs. Mrs. Jane D’Arcy. Same vs. Same (Consoli- 
dated), 424. 
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GARNISHEES. 


1. The answer to the first interrogatory, taken alone, may not be so ex- 
picit as required. But it is settled that where, by answers to other 
interrogatories in the same connection, a given interrogatory, not 
fully answered, is in previous or subsequent answers explicitly an- 
swered, this is sufficient. 


The judge a quo did not err in permitting the defendants to answer 
certain interrogatories, to which at first they had excepted. They 
had the right to except, and, the exception being overruled, they 
had the right to answer. 

Charles Maduel, Dative Testamentary Executor, et al. and Mr. 
and Mrs. Conte, vs. P. H. Mousseau and Others. The Union 
Insurance Company of New Orleans, Garnishees, 691. 


2. The succession of 8S. W. Thompson being the owner of a claim of 
Baker & Thompson against 8. B. Allison, brought this suit against 
him and made Mrs. A. L. Pagaud party garnishee, propounding in- 
terrogatories as to the amount of her indebtedness to Allison, who 
is an absentee. To those interrogatories she answered that, under 
the circumstances, which she recited in said answer, she was not in- 

( debted to said Allison in any sum whatever, but that, on the con- 

trary, Allison was indebted to her. 





This answer was traversed, and the record of a suit of Baker & 
Thompson vs. Mrs. Pagaud was introduced to show that by her 
pleading Mrs. Pagaud judicially admitted that she owed Allison a 
certain specific sum. 


The garnishee, in answer to the interrogatories herein, admits that she 
owes Allison, under a certain contract with him to build a house for 
her, the said specific sum, but claims that Allison owes her by an 
express clause of the same contract a penalty which:more than cov- 
ers the said sum and which penalty was incurred in consequence of 
his not having finished the building according to the specifications 
and within the required delay. 





There is nothing in the case referred to which estops the garnishee 
from asserting her claim to the stipulated penalty. The claim is 
property. No one is presumed to give. The penalty exceeds the 
indebtedness of garnishee, against whom the evidence shows that 
plaintiff is not entitled to judgment. 

Succession of S. W. Thompson vs. Samuel B. Allison. Mrs. A. 
L. Pagaud, Garnishee, 733. 


HABEAS CORPUS. 


1. In matters of habeas corpus the jurisdiction of the Supreme Court 
is original and not appellate. The present case is one in which this 
% . 
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HABEAS CORPUS—Continued. 


court may have appellate jurisdiction. Hence this writ of habeas 
corpus must be discharged. 

Whether the injunction in the present instance, for the disobeying of 
which relator has been imprisoned, is well founded or not, is a mat- 
ter to be determined on the trial thereof in the lower court and af- 
terward on appeal. 

This court does not wish to be understood as saying that relator has 
no remedy, if he has suffered a wrong at the hands of the lower 
court, but it is manifest that he can not be relieved in the present 
proceeding. 

State ex rel. Mathieu Roques vs. William Fagin, Criminal Sheriff, 
887. 
See Crrminav Law, No. 8—State vs. Fenderson, 82. 


HOMESTEAD. 


1. The sale of the property in question in this suit divested all of plain- 
tiffs rights, including that under the homestead law. If he had any 
right to a homestead, he should have asserted it prior to the sale. 
His personal notice to the sheriff and the plaintiff in the seizure and 
sale did not amount to a legal assertion of his right so as to secure 
or preserve the right of a homestead on the property under seizure. 

F. Kuntz vs. J. Baehr and Sheriff, 90. 

2. This injunction was obtained by the wife nine days after the sale of 
a certain piece of property to prevent the sheriff from putting the 
purchaser in possession. It is based on the claim of the wife to a. 

‘homestead. The order of seizure and sale had been issued on a 
mortgage given to secure the purchase price. Besides, to secure the 
same debt there existed the vendor’s privilege. Therefore this case 
can not be embraced in the homestead act, section 1€92 of the Re- 
vised Statutes. Furthermore, if the wife had possessed any such 
right, she should have asserted it before the sale. 

Louise B. Williston and Husband vs. Schmidt & Zeigler, 416. 

‘3. Plaintiff, a printer by occupation, and the keeper of a ferry, has no 
right to claim the benefit of the homestead act of 1852, and to en- 
join on that ground the execution sale of certain Jots occupied by 
him in the unincorporated town of Berwick and embracing about 
three acres and a half. 


D. W. Roberts vs. M. T. Gordy, Sheriff, et al., 575. 
4, One of the questions to be decided in this case is, whether the home- 
stead act of the twenty-second of December, 1865, confers upon 
married women the right to a homestead. The letter of the law is 
unambiguous, and this court is not permitted to disregard it under 
the pretext of divining the intention of the Legislature. Besides, it 
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HOMESTEAD—Continued. 


is.a law in derogation of common rights and must be interpreted 
strictly. 

The law does not confer this privilege of a homestead upon a married 
woman. During the marriage the husband is the head of the family, 
upon whom devolves the support of the family, and whether in ex- 

. ceptional cases the wife may have to contribute to the support of 
the family or not, can not affect the interpretation of this statute. 
Mrs. G. L. Fuselier vs. Henry S. Buckner and Sheriff, 594. 


. Plaintiff, not being the owner of any fixed or known number of acres 
of the land seized, but simply an owner of five undivided twelfths 
thereof, is not entitled to a homestead. He is a part owner of every 
acre and fraction of every acre, just as his brother is, and neither 
one can designate any particular acre or acres as belonging to him, 
and he can not therefore locate a homestead on his property. 


Besides, the defendant’s right of vendor’s lien and mortgage attaches 
to each and every half of every acre, and hence, under the terms of 
the homestead law, the plaintiff can not assert the right of home- 
stead on one hundred and sixty acres, every one of said one hundred 
and sixty acres, as well as every other acre, being incumbered to the 
extent of one undivided half thereof at least, with the vendor’s lien. 

Arthur Simon vs. C. H. Walker and Sheriff, 608. 


6. The homestead law, being in derogation of the common right given 
to creditors on the property of their debtors, must be strictly con- 
strued. 


_ This law says that one hundred and sixty acres of ground and the 








buildings and improvements thereon, occupied as a residence and bona 
Jide owned by the debtor, shall be exempted from seizure under exe- 
cution. This evidently refers to the actual residence of the debtor, 
occupied by him as proprietor, and not that he may select any one 
hundred and sixty acres of ground included within the whole prop- 
erty. 

This case illustrates the intent of the law to preserve to the debtor his 
home, provided it does not exceed two thousand dollars. Here the 
residence oy dwelling of the debtor is worth over ten thousand dol- 
lars, and, of course, he could not retain it under the law. But the 
law does not say thet he may take any other portion of the land on 

. which the dwelling occupied by him is not situated, and establish a 

_ residence for the purpose of securing a homestead. It is only the 
ground on which is the building occupied as a residence that may 
constitute a homestead for the unfortunate debtor—his constant, 
usual residence. 

' Therefore the plaintiff is not entitled to a homestead on any part of 
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his plantation other than the ground, to the extent of one hundred 
and sixty acres, on which stand the buildings and improvements oc- 
eupied by him as a residence. The law does not give him the right 
to change his residence after seizure, for the purpose of establishing 
a homestead on another and less valuable part of the land, and thus 
evade the restriction in the law as to the value of the property to be 
claimed as a homestead. His creditors contract with him in this re- 
spect with reference to the character, value, and condition of his 
residence. 


The motion to set aside the writ of fieri facias on the ground that the 
seizure of the part of the property was not affected by the injunc- 
tion against the sale of the whole plantation could not be granted. 
The validity of the seizure of the part claimed as a homestead was 
dependent on the injunction, and the release of the other property 
from the seizure did not embrace that embraced in the injunction. 
The action of the court on the rule was nothing more than the action 
of the court on the injunction. 
James Todd vs. M. T. Gordy, Sheriff, et al., 666. 


7. The homestead law can not be invoked to defeat the vendor's privi- 
lege, nor can it be exercised upon property held in indivision. 
George T. Ventress vs: W. N. Collins, Sheriff, et al., 783. 


. In November, 1874, plaintiff applied to be and was allowed to settle 
on the land seized in this instance as an actual settler, under the 
homestead law of Congress of the twentieth of May, 1862. 


By the terms of this statute, land entered under its authority is not 
liable to seizure for the payment of any debt contracted prior to the 
issuing of the patent. 


The debt now sought to be enforced existed before the land was en- 
tered. It can not, therefore, under the express terms of the statute, 
be seized. 

Beniah P. Patton vs. William L. Richmond, Sheriff, et al., 795. 


9. The defendant, whose seizure of plaintiff's property is enjoined by 


plaintiff, who claims the benefit of the homestead lay, contends that 
the property thus seized is not exempt under the law, on account of 
the nature of her judgment. This is an error. 


The debt in favor of defendant was not contracted for the purchase 
price of the property in question, but for a loan or loans made by 
her to the purchaser. The fact that he used the money loaned to 
him in paying the installments of the price did not make the loans 
the price. The lender was not the vendor, nor did she acquire her 
rights from the vendor. Defendant’s construction of the law would 
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make a debt, not secured by any privilege from its nature, superior 
to all privileges and mortgages. This is not admissible. 
John T. Lear vs. William Heffner, Sheriff, et al., 829. 
10. When a widow is left in necessitous circumstances, but dies without 
claiming the homestead privilege from the succession of her hus- 
band, who died without descendants, her heirs by a previous mar- 
riage can not claim said privilege in preference to the heirs or credit- 
ors of the said husband. 

It has been held that a widow, to succeed, must be in necessitous cir- 
cumstances at the time of the death of the husband and at the 
time of making the claim for the homestead. If this be correct, and 
there is no doubt that it is, the legal inference is that the right is a 
personal one, and depends on the condition of the person in whose 
favor it is granted, and not that it is a right that vests irrevocably 
in full property in such person and forms a part of her succession 
which descends to her heirs. It is a right which must be asserted 
and reduced to possession—be “demanded and received”.—before it 
can be vested in the party. There is a significance in the phraseol- 
ogy of the law—*“ shall be entitled to demand and receive.” It is 
not said they shall receive. 

Succession of George W. Robertson. Application of Heirs to be 
recognized, and Opposition of the Tutor, 832. 
See Sates, No. 8—Borron and Husband vs. Sollibellos, 355. 


HUSBAND AND WIFE. 


1. It is clear from the record and the judicial admissions of defendant 
that the property seized as belonging to the father of plaintiffs, be- 
longed to their mother. Whether she subsequently transferred the 
title thereto to her husband or not, is not important, as such a trans- 
fer would have been an absolute nullity. Husbands and wives are 
forbidden from contracting with each other, except for specified pur- 
poses. The mortgage given by the husband to secure his debt on 
the property of his wife, can not be enforced. 

John S. Compton et al. vs. W. L. Sandford, 237. 

2. This is a suit in injunction restraining the defendants from interfer- 
ing with the plaintiffs in the possession and enjoyment of a certain 
piece of property alleged to be inherited from their father and for 
judgment annulling a certain act of mortgage illegally granted there- 
on by their mother, and also annulling the sale of said property by 
the sheriff to the defendants, perpetuating the injunction, decreeing 
the said property to belong to plaintiffs and to be exempt from exe- 
cution for debt as their homestead, and for one thousand dollars 
damages. 
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HUSBAND AND W:iFE—Continued. 


The defendants rely on a clause in the original act of purchase of said 
property by Mrs. Honora Kerwin, authorized and assisted therein 
by her husband, the father of the plaintiff heirs, in the following 
words: “The said Mrs. Kerwin declared that she makes the present 
purchase with her own funds, which she acquired from her late 
father and mother, and with a portion of which she has paid the 
hereinbefore mentioned purchase-price, and is to pay at their re- 
spective maturities the notes herein granted and described. Where- 
fore, the property herein sold is to be and remain her paraphernal 
property.” 
Articles 2236 and 2238 of the Code do not apply here. In this case 
the claim invoked is not an agreement between the vendor and ven- 
dee, but simply an acknowledgment by the husband and wife as 
between themselves. Agreements or acknowledgments between hus- 
band and wife are restricted in their effect and operation to specific 
subjects, and the one in this case can at. most be only a commence- 
ment of proof, and the heirs of the husband are not estopped from 
questioning it as they might be if the acknowledgment was in favor 
of any one other than his wife. 
The authorities cited by the defendants do not apply to this particular 
acknowledgment of the father in regard to the paraphernal rights 
of his wife, which are fixed and regulated by special laws. Could 
such declarations be conclusive against the heirs of either spouse, it 
would be an easy matter to change the rights of succession and the 
character of separate and community property. 
As to inconsistent and contradictory allegations in the petition, if there 
be such, the right of the defendants is to require plaintiffs to elect 
or to object to evidence at the right time, but not to dismiss the suit. 
If the allegations of the petition be true, there is a sufficient cause 
of action, and the heirs of the father should have an opportunity to 
try the issues presented. Wherefore, the case is remanded. 

John Kerwin et al. vs. Hibernia Insurance Company, 312. 


3. The property seized was mortgaged by the plaintiff’s husband to the 


seizing creditors on the twenty-sixth of March, 1868. The plaintiff’s 
judgment against her husband was rendered on the eighth of July, 
1868. The husband conveyed the same property to his wife on the 
ninth of August, 1869, in payment of her judgment against him. 
Here eleven months elapsed after the rendition of the plaintiff's 
judgment against her husband before any move was made to enforce 
it. More than one year before the rendition of her judgment her 
husband had been owner of the houses and lots he conveyed to her 
in payment, to the extent of their value, of the judgment rendered 
against him. There is no reason why the dation en paiement could 
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HUSBAND AND WIFE—Continued. 


- not have been made at once, or at least within a far briefer period of 
time than eleven months. 

Through plaintiff's laches in failing to comply strictly with the law re- 
quiring prompt and continuous proceedings to enforce the payment 
of her judgment, said judgment had become null before she instituted 
this injunction proceeding, and she was at that time without any 
legally ascertained rights that authorized her to interfere in the 
efforts of the defendants to enforce their mortgage against the prop- 
erty in question. The sale from the husband to the wife after her 
judgment had lapsed was simply null. They were then in the same 
situation they were in before the rendition of the judgment. They 
were not separate in property, and there was no judgment of the 
wife which the husband was required to satisfy. 

For the same reason she was without interest or right to show that 
the debt upon which is predicated the mortgage from her husband 
to the defendants was paid and extinct at the time they took out 
their order of seizure and sale. It was a matter for the husband 
alone to look to. 

Mrs. A. Nachman vs. G. LeBlanc, Sheriff, et al., 345. 


4. The question is whether the creditor of the community can seize the 
buildings and other improvements placed by the community on a 
plantation, the separate property of the wife, and sell the same pre- 
vious to the dissolution of the community, separate and apart from 
the land whereon they are situated. The judge a quo erred in de- 
ciding affirmatively. 

The buildings and improvements attached to the plantation constitute 
a part of the immovable, and can not be sold separately. 

Where the separate property of the wife has been increased or im- 
proved during marriage, the husband or his heirs “shall be entitled 
to the reward of one half of the value of the increase of the ameliora- 
tions, if it be proved that the increase or ameliorations be the result 
of the common labor, expenses, or industry.” R. C. 2408. 


Until the dissolution of the community the wife owes nothing for the 
augmentation of the value of her hereditary property by the com- 
mon labor, expenses, or industry; and at the dissolution she will not 
owe for the cost of each piece of the improvements, but only for the 
augmentation of the value of the hereditary property resulting from 
the improvements created during marriage. 

As the buildings seized by defendant do not belong to the community, 
nor the cost thereof, but to plaintiff, the owner of the soil, subject to 
the payment at the dissolution of the community of the enhanced 
value of her hereditary property by reason of said improvements 











1060 INDEX. 





HUSBAND AND WIEE—Continued. 


— ee ene | 


erected thereon by the common labor, expenses, or industry, the 
court a qua erred in dissolving the injunction sued out by plaintiff. 
Her property can not be sold for the payment of the debts of her 
husband or the community. 

Mrs. Bertha Whiteman vs. G. LeBlanc, Sheriff, et al., 430. - 


5. This isa suit by attachment of real estate in the town of Vidalia, 


parish of Concordia. The defendants reside in the State of Missis- 
sippi. The defense is, that Mrs. Davis acquired said property from 
her husband for a certain sum of money which was paid by credit- 
ing to that amount.a judgment which she had obtained against him 
in Mississippi. This alleged transfer was made in the State of Mis- 
sissippi, where the real estate is situated. The capacity of the par- 
ties to make this contract must be determined by the laws of 
Mississippi, where they resided. Its effect on real estate here must 
be controlled by the laws and policy of Louisiana. 
By the laws of Mississippi any deed from the husband to the wife for 
her use shall be void as against creditors who were such at the time 
of executing the deed. The record shows that, at the date of this 
transfer from Davis to his wife, he was the debtor of the plaintiffs. 
So that, when the deed was executed, the parties could not enter 
into such contract. , 
But if the question be tested by the laws of Louisiana, Mrs. Davis 
will fare no better. The contract, if valid here, would be a dation 
en paiement, and creditors would have the right to require her to 
prove the validity of her judgment. This she has not done, and 
could not do; for that judgment obtained by default, was made final 
in contravention of a prohibitory law of Mississippi, and whatever 
is done in violation of a prohibitory law is null. 
Julia D. Kelly and Husband vs. John Davis and Wife, 773. 
See Communtry, No. 2—Paul vs. Hoss, 852. 
See Succession, No. 23— Willis vs. Elam and Sheriff, 857. 


INDORSER. 
1. Plaintiff contends that defendant was an accommodation indorser, 


therefore a surety, and consequently not entitled to notice of dis- 
honor. The authorities cited in support of the position are to the 
effect that the obligation of one whose name was placed on the back 
of a note or bill before indorsement by the payee is not that of an in- 
dorser, under the commercial law, but of an ordinary surety, and he 
can not avail himself of the want of notice. But this was not the 
case of defendant, who was the indorsee of the payee. He was a 
necessary party to the bill at the time plaintiff acquired it under his 
indorsement. 

Athens Manufacturing Company of Georgia vs. Thos. H. Hunt, 2. 
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2. In this suit on a promissory note against the maker and two indors- 
ers, it is proved that notice of dishonor was served on one of the 
indorsers by delivering it to his book-keeper in his office, and on 
the other by delivering it to his wife in his store, he not being in. 
This was sufficient. 

Pierre Aurianne vs. George T. Eschbacher et al., 48. 
' 3. In this suit against the indorser on a promissory note, no demand 
having been made of the maker, the indorser is discharged. 
F. Otto vs. Simeon Belden et al., 302. 

4, It is not shown that the custom is universal among dealers in goods 
to insure the articles they are ordered to ship. Plaintiffs prove that 
they never insure goods sold by them, unless specially ordered to do 
so, and this court thinks that their dealings with defendants indi- 
cate this fact. Moreover, defendant was clearly informed that plain- 
tiffs had not insured the goods sent, and did not remonstrate. Hence, 
defendant is liable to plaintiffs for the claims sued upon. 

Cazeaux & Vergnole vs. L. B. Filliquier, 803. 

5. To fix the indorser’s liability, payment of the note must be duly de- 
manded of the maker and notice of his failure to comply with his 
contract given to the indorser. The latter’s obligation then be- 
comes absolute and unconditional, as much so as that of the maker. 
Demand or notice on either of them may, however, be waived. If 
both are waived, either expressly or by necessary implication, the 
indorser at once assumes an unconditional liability. 

In the present case the indorsers declare: “ We waive protest on this 
note.” Whether these words imply also a waiver of notice, is a question 
upon which the authorities are by no means uniform. But the in- 
dorsers added: “ We hold ourselves responsible for the payment of 
the note, which is hereby extended thirty days.” Under the circum- 
stances of the case the indorsers were not released by the want of 
compliance with the usual formalities of the law. After the dishon- 
or of the note when it became due, the situation of the indorsers 
was no longer that of indorsers upon commercial paper, but that of 
embarrassed debtors obtaining time as best they could from the 
creditor. j 

If the bank has caused plaintiff any damage by failing to use proper 
diligence in the collection of his note he can recover the amount of 
his loss upon proving that it results from the negligence of the 
bank; but, under the present cause of action, to wit: the release of 
the indorsers, through the failure of the bank to cause the protest 
of the note, the plaintiff can not recover. 

Jules A. Blanc vs. Mutual National Bank of New Orleans, 921. 
6. The fact that a check on a bank has been certified by the bank, at 
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the request of the indorsers, before its delivery to the holder, will 
not discharge the indorsers. Such a certification arouses no impli- 
cation that the holder intended to release the indorsers and look 
only to the bank. . 

Protest is not essential in order to hold the indorsers. It is sufficient 
if the holder of the paper inform one of the indorsers, on the day 
the paper matures, that the drawee has failed to pay it, and said in- 
dorser in turn informs the preceding indorser the day after. 

Mutual National Bank vs. Jean Rotgé et al., 933. 
Sre Brits anp Promissory Notes, No. 9—Lapeyre vs. Weeks, 664: 


INJUNCTION. 


1. The court a qua in this case perpetuated the injunction so far as to 
suspend the execution of a judgment to the amount of four hundred 
dollars, credited on the judgment, and in other respects dissolved it 
without damages and at the costs of the plaintiff in injunction. 

The defendant, having obtained a new trial, moved to dissolve the in- 
junction on matters apparent on the face of the papers, stating: 

First—That the plea is one of compensation. 

Second—That the law prohibits the injunction of an entire judgment 
under a plea of partial set-off. 

Third—Insufficiency of the bond. 

The court below decided correctly that, in relation to the first ground, 
the plea that the judgment was credited with four hundred dollars 
must be taken as true for the purpose of the rule; and in relation to 
the second and third grounds, that they were good; that a bond for 
double the amount of the sum claimed to have been paid should 
have been given. 

But, in conformity with the jurisprudence of this State, the judge a quo 
properly ruled that, although an injunction may have been impru- 
dently granted, it will not be dissolved when it is plain from the 
record that the party would be entitled to the writ immediately. 

2. Mary A. Hickman, widow of W. P. Hickman, executed three notes and 
a mortgage in favor of John L. Lee & Co., commission merchants. 
Subsequently, Samuel Mitchell and A. B. Henshaw sued out execu- 
tory process on the notes aforesaid, which had been transferred .to” 
them, and the mortgaged property was advertised for sale. 

The plaintiffs, who allege themselves to be the heirs of said William 
P. Hickman, deceased, enjoined the sale on the allegations that the 
said property was purchased for them by the executor of their father 
out of and with his funds, and the title thereto was taken in the 
name of their mother, Mary A. Hickman, as their tutrix, and that 
the plaintiffs in the executory proceedings are not the legal owners 





INJUNCTION—Continued. 
of the said notes, because the firm of Lee & Co. were declared bank- 
rupts within three months of the transfer of said notes. 

The assignees of Lee & Co. intervened, claiming the notes and resisting 
the sale. 

The defendants in injunction answered by general denial and the aver- 
ment that the said property belonged to Mrs. Hickman by inherit- 
ance from her father; and to the intervention they interposed a plea 
to the jurisdiction of the court. 

The evidence is not sufficient to support the po of the plaintiffs in 
injunction. In regard to the intervention, it was properly dismissed 
by the ‘court below, as it presented an issue belonging to another 
tribunal. 

J. W. Hickman et al. vs. C. H. Willett, Sheriff, et al., 365. 


3. The court below found that the required notice of the granting of 
the order of seizure and sale had not been given to the defendant, 
and therefore perpetuated the injunction taken by defendant with 
fifty dollars damages as attorney’s fees. Defendant appealed in 
order to have the damages increased. The Judge a quo erred in 
allowing said damages. 

It is only where an injunction is dissolved that the statute allows such 
damages to be imposed. Appellant was not entitled to the fifty dol- 
lars damages allowed by the judge, but, as appellee has not joined 
in the appeal praying an amendment in this regard, the decree can 
not be changed. 

Jules Chappuis vs. Robert L. Preston, 729. 


4. The defendant’s claim for damages in consequence of this suit, 
which was, among other things, to have the administrator dismissed 
for maladministration and praying for an injunction to prevent the 
sale of property advertised under an order of court, can not be 
granted. This is not an injunction to restrain the execution of a 
money judgment, and is not governed by the acts of 1831 and 1833. 
The remedy is by a suit on the injunction bond, which right is here- 
by reserved. Willis vs. Elam and Sheriff, 857. 

5. If the relator is to be injured in the amount he avers, to wit: a sum 
exceeding five hundred dollars, and the acts which he fears will be 
committed are illegal, it would seem that, upon his complying with 
the terms of the law, he would be entitled to an injunction. 

It has heretofore been held that where a rule has been taken to show 
cause why an injunction should not issue, and the judge passes 
upon that rule, his decision is subject to the revision of this court. 

State ex rel. Winkelman vs. Judge of the Superior District Court, 
902, 
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6. In this case the question is simply whether or not a mandamus will 
lie to compel a judge to issue an injunction. The act required to be 
performed is simply a judicial act, and a mandamus will never be 
issued to control the discretion of an officer. 

State ex rel. Marie L. Beebe vs. the Judge of the Sixth District 
Court, Parish of Orleans, 905. 
SEE JupGMENT, No. 2—Howard vs. Waggamann, 99. 
‘Srx Sates, No. 3—Drouet et al. vs. Lacroix and Sauvinet, 126. 
Jourdain Savoie, Administrator, vs. Pierre A. Thibodeaux, 169. 
Sree Damaaes, No. 1—Campbell vs. Flower, 234. 
SEE Saes, No. 8—Borron and Husband vs. Sollibellos, 355. 
Srxr StockHo.LDErR, No. 1—Johnson vs. Variété Association, 421. 
Sre Suretizs, No. 4—Frantz vs. Waggaman, Sheriff, 514. 
See Seizure, No. 1—Poincy vs. Burke, 673. 
See Practice, No. 17—Sheppard vs. Scheene, 716. 


INSURANCE. 


1. This is an action on an open river policy. It was proved that the 
corn lost on the Lizzie Gill in January, 1870, was worth the amount 
claimed by plaintiff. The defense is that the insurance did not at- 
tach to this consignment, because plaintiff failed to make returns of 
certain produce received by him previously, as required by the con- 
dition of the contract annexed to the policy. 

It seems that, without the knowledge of plaintiff, his clerk, whose duty 
it was to make returns to defendants of all shipments covered by 
the policy, neglected to report certain consignments of produce 
which were made to plaintiff in August and December, 1869. De- 
fendants were aware of this, but continued to do business with plain- 
tiff until the sixteenth of March, 1870, when the policy was canceled, 
receiving in the meantime premiums amounting in the aggregate to 
$3999 27. 

From this statement of facts there flow two propositions which seem 
to be inevitably correct: 

First—If the breach of contract now complained of ipso facto avoided 
it, respondents should return to plaintiff the premiums received sub- 
sequent to said avoidance. 

Second—If the contract of insurance was voidable on account of the 
delinquencies of plaintiff in August and December, 1869, and fre- 
spondents, with full knowledge thereof, delayed canceling the policy 
until the sixteenth of March, 1870, receiving thereunder a large 
amount of premiums in the meantime, respondents should be held 
liable for the losses which occurred during the same period. 

Defendants ought not to be heard asserting the nullity of the contract 
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of insurance, while accepting the premiums—the fruits thereof—with 
full knowledge of the failure of plaintiff to make returns of produce 
for August and December, 1869. 

Defendants fail in the attempt to draw a distinction between what they 
call a cotton contract and a produce contract, alleging that forfeiture 
attached to the latter and not to the former, because plaintiff always 
made proper returns for the cotton shipped to him, and therefore 
the large premiums received on the cotton can be retained, because 
that contract remained valid, while the produce contract became 
void by plaintiff’s failure to make returns of produce for August and 
December, 1869. But if the produce contract was forfeited at that 
time, how is it that in January, February, and March, 1870, defend- 
ants continued to receive from plaintiff returns of corn consigned to 
him? 

But, in fact, it is not found in the record that there were two distinct 
contracts, one for cotton and one for produce. On the contrary, 
there was but one contract annexed to the open policy of insurance, 
and it is known as “ cotton and produce contract No. 8, under open 
river policy No. 32.” 

Defendants can not accept the fruits of a contract and allege its in- 
validity for a breach thereof known at the time of such acceptance 
of the fruits. If 4t was valid to earn premiums, it remained valid 
to bind the insurer for losses incurring in the meantime. 

But plaintiff is not suing to recover the insurance on the shipments 
of January and December, 1869, in which cases he failed to make 
proper returns and payments of premiums, He sues on the loss 
incurred on the consignment of the Lizzie Gill, for which he is not 
in default on account of not having made the proper return. He is 
therefore entitled to the amount insured thereon. 

Jesse R. Powell vs. Factors’ and Traders’ Insurance Company, 
19. . 

2. There is no law in Louisiana which requires that foreign insurance 
companies taking policies in this State shall keep an agency within 
its borders. 

In this instance, within a year after the first premium was paid by 
plaintiff on the insurance of her husband’s life, the defendants with- 

e drew their agency from New Orleans. Notice of this withdrawal 
was published in one of the city papers; the plaintiff was informed 
thereof by letter. The fact was known to her; for the second year’s 
premium was forwarded to New York. 

As to the third year’s premium, no effort seems to have been made to 
forward the sum due to New York, and, the premium not having 
been paid on the twentieth of August, 1868, according to the stipu- 

74 
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lation between the parties, the contract was at an end on that day, 
and the plaintiff could not recover on her policy, the death of her 
husband occurring on the twenty-sixth of said month. 
Sophia Quinn vs. the Manhattan Life Insurance Company, New 
York, 135. 

3. These cases turn on the validity of a policy of insurance on a sea 
vessel. 

The fact that there are circumstances and actions which are suspicious 
or which are not satisfactorily explained to all who may be inter- 
ested, can not be held by courts of justice as contradicting and 
overcoming the direct, positive testimony of an unusually large 
number of witnesses whose veracity is not impeached, and most of 
whom are not shown to have any interest in committing perjury. 

Perez & Betancourt vs. the New Orleans Mutual Insurance Com- 
pany and Other Insurance Companies, 682. 

4, The difference between the amount sworn to by the assured and the 
value proved on the trial is not necessarily evidence of fraud and 
false swearing on his part. 

Marz Israel vs. Teutonia Insurance Company, 689. 

5. Plaintiffs had a general policy with the defendant. It is urged that, 

because the vessels on which was plaintiffs’ merchandise was past 


due and the insurance was effected about half-past eight o’clock a. 
m., and the indorsement was made by the book-keeper of the marine 
clerk of the company, and because the president of the company 
wrote to the plaintiffs to notify them that the company declined the 
said risk, the contract was no contract. This can not be assented 
to. 


The plaintiffs had a right to present themselves at the company’s 
office whenever it was open and to presume that the employees in 
said office were authorized to transact the business which they un- 
dertook to perform. Whether the company would take risks on 
vessels past due or not was a question within the discretion of the 
company. There is no proof that plaintiffs had knowledge that any 
accident had befallen the steamer when they applied to have the 
insurance effected. 

Horter, Peterson & Fenner vs. Merchants’ Mutual Insurance 
) Company, 730. e 

». If a policy of life insurance contain a stipulation that the assured 
shall pay a certain assessment within thirty days from the time that 
notice is given him that said assessment is due, and that on his fail- 
ure to pay said assessment, as stipulated, the policy shall be void, 
the stipulation will be upheld and enforced. 

If the assured reside out of the city of New Orleans and the notice of 








INSURANCE—Continued. 


the accrued assessment in writing is directed to him by the secre- 
tary of assurers to such address as the assured has left at the office 
of the secretary and mailed in the city of New Orleans, such notice 
will be held sufficient, and no evidence will be admitted to show that 
the assured did not receive the notice. 
Rosa Epstein vs. Mutual Aid and Benevolent Life Insurance As- 
sociation, 938. 

. An implied warranty of seaworthiness enters into every policy of in- 
surance on vessels or on freight. Thus, when the owners of a vessel 
insure freight and the vessel is lost, the insurers may resist the pay- 
ment of the sum for which the freight has been insured, on the 
ground that the vessel was unseaworthy. 

If the insurers have received the payment of premium on some spe- 
cific amount indorsed on the policy as the amount insured for, they 
will be liable for that amount. 

J. A. Donnally & Son vs. the Merchants’ Mutual Insurnce Com- 
pany, 939. . 
Sere Pieapinas, No. 13—Nicholas Théodore vs. New Orleans Mu- 
twal Insurance Company, 917. 


JUDGMENT. 


1. Defendant’s exception to the plaintiffs’ proceeding with this case in 
the Fifth District Court, for the reason that the order of that court 
transferring the case to the Circuit Court of the United States was 
a final judgment, and, if erroneously rendered, could only be cor- 
rected on appeal to the Supreme Court of the State, was properly 
overruled. The order rendered in the first instance by the Fifth 
District Court, transferring the case, was necessarily vacated by its 
subsequent order reinstating it upon its docket, leaving no order of 
transfer to appeal from. 

Stephen Bird and Thompson Bird, Executors of John Bird, vs. 
John Cockrem, Receiver, etc., 70. 

2. Ina suit against Short and Howard, in solido, for twenty-five hun- 
dred dollars, on motion, a suspensive appeal was granted to defend- 
ants. But Short alone filed a bond. Hence plaintiff in the suit 
against Short and Howard, and defendant Howard, became appel- 
lees. As to Short, the only appellant in said case, judgment was re- 
versed. Execution issued against Howard, who enjoined the exe- 
cution. 

The judgment rendered by the district court was not reversed as to 
Howard, who had not brought up his appeal. Howard contends 
that he is included in the decree of this court reversing the judg- 
ment of the district court against defendants in the suit of Irvine 
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against Short and Howard. Thisisanerror. This court could not 
include in its judgment one who was not before the court. 

The plea that the consideraticn on which the judgment was based was 
a loan of Confederate money, can not be received. Whatever the 
consideration of the obligation sued on, the judgment of the district 
court has long ago become final, and the basis upon which it rested 
can not be inquired into. 

R. S. Howard vs. Eugene Waggamann, Sheriff, et al., 99. 

. The relator applied to the proper officer of the city of New Orleans 
to record his judgment in compliance with an act of the Legislature 
passed in 1870, requiring that all judgments against the city be re- 
corded in the proper department of the city government. On the 
refusal of that officer to do so, relator asked for a mandamus against 
him. Whereupon said officer answered that relator’s judgment 
should not be recorded as affecting the city’s entire property, but 
only the taxes which might be collected for account of the Missis- 
sippi and Mexican Gulf Ship Canal Company, and took arule in this 
mandamus proceeding on that company to show cause why relator 
should not be paid from drainage funds. 

The company excepted to the rule. The court a qua erred in not main- 
taining the exception and in ordering that the judgment be paid 
from the drainage funds. A third party can not be brought in to 
answer a call made upon an officer to perform a mere ministerial 
duty. 

The decree ordering that relator’s judgment be recorded was correct. 
But there it should have stopped. Out of what funds the judgment 
was to be paid, it was not the province of the district judge to in- 
quire, as he did, in the proceeding which was before him. 

State ex rel. Carondelet Canal and Navigation Company vs. James 
G. Brown, Administrator of Public Accounts. The Missis- 
sippi and Mexican Gulf Canal Company made Party, 103. 

4. The error assigned, that the judgment was rendered against the de- 
fendant without a judgment having been rendered at the same time 
against the widow in community of the surety, is not. established. 
All the parties to the suit are sought to be made liable in solido. It 
is as though separate suits had been instituted against them all, and 
judgment could have been rendered against each of them, or all of 
them, or one of them alone. With the effect of the judgment against 
the co-defendants, the plaintiff had nothing to do. If he sues a 
number of persons and seeks judgment against each one of them in 
solido, and judgment is rendered only against one and he is satisfied, 
the defendant who is alone condemned can not complain of the judg- 
ment in so far as he is concerned. The defendant’s rights as against 
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his co-obligors are separate and distinct from the plaintiff’s rights 
against him. 

The third error assigned, that the bond sued on is not conditioned ac- 
cording to law, can not be maintained for the reasons given in the 
judgment. ; 

The security on the bond was Robert Johnson. He died leaving a 
widow in community and several children (defendants herein), who 
were put in possession of his estate. The widow and children were 
sued. Pending the suit, the widow died, and the proceedings were 
carried on and completed against the children, the succession of the 
mother apparently not having been opened. 

If the question was between the original parties to the bond—princi- 
pal and surety—the conclusion would be that they were both bound 
in solido. But the parties before the court are the heirs of the 
surety. As to them the obligation is joint; they inherit the rights, 
credits, and obligations of their ancestor, but as the rights and cred- 
its of their ancestor are distributed among them, each according to 
his share, so are the obligations, each being bound for his propor- 
tion. The position which they assume, that they were bound for 
one half of the obligation, because their mother was put in posses- 





sion of one hajf of the estate of their father, is untenable. The 
obligation was an obligation of the community. It was due by the 
father. There was no succession to divide until the community debt 
was paid. As heirs of their father, they are responsible for his obli- 
gations, they having been put in possession of their share of his es- 
tate. 


’ Francis vs. Mrs. Marie Louis Martin, 403. 

. The plaintiff can not succeed in her attempt to annul a judgment 
which emancipated her from the liabilities of a minor. The proceed- 
ings which she attacks are regular in form, there is no evidence or 
allegation of fraud in the record, and the parties whom she wishes 
to affect by obtaining a judgment of nullity were not parties to the 
judgment which she seeks to annul. 

Cecile Dupré, Wife of A. Humphreys, vs. Adolphe Dupré et al. 
418. 

. The relator prays for a mandamus to compel the defendant to sign 
a judgment on rule rendered by him. The judgment, being the final 
act of the judge a quo in the said proceeding, is the end of the suit 
in his court, and is therefore not interlocutory, but a final one, which 
is required to be signed. 

State ex rel. Mrs. E. E. Meux vs. Judge of the Fourth District 
Court, Parish of Orleans, 451. 
7. The judgment appealed from is correct. The plaintiff had no per- 
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sonal judgment against the defendant. His judgment bore only on 
the land in possession of said defendant, and decreed him to give it 
up to be sold to pay the amount for which it was mortgaged. De- 
fendant made an arrangement by which he gave a draft to plaintiff. 
in part payment, and obtained time for the satisfaction of the bal- 
ance of the judgment. The draft was protested. Plaintiff, failing 
to collect the draft, proceeded to execute his judgment. He seized 
and sold the land, and holding the writ of fieri facias unsatisfied, 
proceeded to sue defendant for the amount of the draft without giv- 
ing him credit for it or any part of it. This he clearly had no right 
to do. Little vs. Sylvestre, 621. 


The prescription of one year is pleaded against the plaintiffs’ action 
to set aside a dation en paiement and to annul a judgment in favor 
of the wife against the husband. This suit having been instituted 
on the seventh of March, 1874, the plea is good as to the dation en 
paiement, which was executed on the fifteenth of February, 1872, 
but was untenable as to the judgment which was obtained on the 
twenty-ninth of November, 1873. 


Article 1987 of the Civil Code applies exclusively when the alleged nul- 


lity is an undue preference given to one creditor over another, and 
the action must then be brought within a year from the contract or 
judgment, while article 1994 applies to all contracts or judgments 
by which creditors are injured, and then is prescribed in one year,’ 
to date, if brought by a creditor individually, from his judgment 
against the debtor; and if by the syndic or representative of credit- 
ors, from his appointment. In this case article 1994 governs. 


The position assumed by the plaintiffs that certain deductions from 


9. 


the amounts received by the husband on account of his wife should 
be made, because they were for the price of slaves, is erroneous. 
St. Germain and Maraist vs. Darcourt Landry and Wife, 652. 


The United States parted with their title to the land in controversy 
when the selection thereof was made by the State of Louisiana in 
1856, under the act of Congress of the twentieth of May, 1826, and 
the title remained in the State until it was vested in the plaintiff. 
Consequently, no title ever vested in Chaney, the defendant, who 
was erroneously patented by the United States; but, while he could 
not prescribe against the State or the United States, he was such a 
possessor as to be entitled to require the plaintiff either to reimburse 
the value of the materials and the price of workmanship in making 
the improvements, or to reimburse a sum equal to the enhanced 
value of the soil. Cullen MeCastle vs. J. J. B. Chaney et al., 720. 


10. The plea of res judicata. can not be based on the judgment of a 








INDEX.’ 1071 








12. 


JUDGMENT—Continued. 


11. 





justice of the peace in bar of a suit in which the title to real estate 
is in question. Such a judgment would be void ratione materic. 

W. E. Warsley vs. G. W. Robinson, 793. 
The judgment condemning the defendants in solido is correct. The 
note sued upon declares that “ we, or either of us, promise to pay,” 


ete. 
John Chaffe, Brother & Son vs. Thornton, Edwards & Robinson, 


837. 

There is no validity in the objection that the decree of the Supreme 
Court upon which the jfieri facias issued is a nullity, because there 
was no concurrence of a quorum of the court as required by the 
constitution. A majority of the court was present when the judg- 
ment was pronounced. Admitting the fact which it is sought to 
prove, that one of the judges was absent when the judgment was 
read, and that two others dissented, the judgment pronounced was 
the judgment of the majority of the court. It was the judgment of 
the court which was pronounced, and whether one of the concurring 
parties was absent or not matters nothing. The court entered the 
decree as a court—a quorum being present. This is sufficient, and 
all that the law requires. Howard vs. Walsh, Sheriff, 847. 


13. The defendant has assigned as error on the face of the papers that 





the judgment was rendered out of term-time and is therefore null. 
He relies on section 2017, R. S8., which authorizes the parish judges 
to adjourn their courts for one week or a less time, and he contends 
that the judge a quo erred in adjourning his court from the third to 
the fourth Monday after he had previously adjourned it from the | 
second to the third Monday. This court can not concur in this view 
of the law. The law limits the time during which an adjournment 
may be made, but it does not prohibit the judge from adjourning his 
court more than once at the same time. 
John W. Willis vs. S. L. Elam, Administrator, and Wm. H. Mc- 
Vae, Sheriff, 857. 
See Evipence, No. 2—Rodriguez vs. Lopez, 94. 
SEE Succession, No. 1—Ryan vs. Kohn, 100. 
SEE Succession, No. 3—Succession of Constant Hearing, 149. 
Sree New Orveans Crry Attorney, No. 1—Lacey vs. Waples and 
City of New Orleans, 158. 
Sree Huspanp anpD Wire, No. 3—Nachman vs. LeBlanc, 345. 
SEE AssSESSMENT, No. 3—Schmidt vs. City of New Orleans, 429. 
SEE Marrrep WoMEN, No. 6—Mary Powlis vs. Cook & Goldstein, 
546. 
Sree Prescription, No. 5—Robichaud vs. Nelson et al., 578. 
Sere Jurispicrion, No. 24—Palfrey vs. Gordy, Sheriff, et al., 659. 
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See Notice or Seizurg, No. 1—Lapeéene & Jacks vs. McCan & Son, 
749. 
Sree Practice, No. 22—State ex rel. Mahan vs. Accommodation 
Bank of Louisiana, 874. 


JURISDICTION. 


1. The law having declared. that crimes such as the defendants were 
charged with should be tried by the Superior Criminal Court, it mat- 
ters not how the case came to that court from the First District 
Court. It is sufficient to know that the case was in the court, and 
the only court having jurisdiction over the defendants. The route 
by which it got there is not of any consequence. It is not seen how 
any of their rights were invaded, or how they were deprived of any 
safeguard guaranteed to them by the law to make good their de- 
fense. 

It is not necessary that any plea or issue should have been joined 
with them in the Superior Criminal Court. The issue was joined 
when they pleaded to the information filed in the First District 
Court. 

The crime with which defendants stood charged was improperly des- 
ignated in the motion to docket and fix the case for trial, but it is 


not seen how this injured them. They were only tried as to the 
charge on which they were arraigned, and this was all they could 
ask, 


Defendants are certainly not in the custody of the First District Court, 

* and the jurisdiction of the Superior Criminal Court attached not 

from the transfer of the cause, but from the act which took them 

out of the jurisdiction of the First District Court and vested juris- 
diction in the Superior Criminal Court. 

This court can not see in what the proceedings, or any one of them 
had before the Superior Criminal Court, after the transfer of the 
case thereto, were erroneous, illegal, or void. 

State of Louisiana vs. John Harper and Peter Linn, 35. 
2. This is a question of jurisdiction turning on the amount in dispute. 
This depends, of course, upon the sum which Redwitz, the appel- 
lant, is called upon to pay, to wit: $491, amount of the claim against 
him, eight dollars interest due, and the costs of the suit, seventy 
dollars, in Gottschalk vs. Meyer, a foreign non-resident, for whom 
Redwitz went security. Therefore the sum demanded of Redwitz 
was $569. This was the dispute between them. This brings the case 
within the jurisdiction of the court. 
State ex rel. Hugo Redwitz vs. Judge of the Sixth District Court, 
Parish of Orleans, 110. 
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3. The Superior District Court, in granting the injunction complained 
of, having invaded the appellate jurisdiction of this court, the writ 
of prohibition herein granted was properly issued. 

State ex rel. John Larrieux vs. Judge of the Superior District 
Court, Parish of Orleans, 143. 

4, This case is one not within the jurisdiction of this court, being a suit 
against ten different persons on ten distinct contracts and the 
amount in no one exceeding five hundred dollars. These claims can 
not be considered as consolidated with the consent of parties. 

The fact that the evidence which may have been offered in support of 
defendants’ exception was not taken down, does not conclude them, 
as the petition itself shows the contracts and debts to be separate 
and independent, and not one of the claims to amount to five hun- 
dred dollars. 

The issue between plaintiff and intervenor can not give jurisdiction to 
this court. The intervention must follow the principal demand. If 
the latter be dismissed the former must go with it. 

J. P. Broadwell vs. Henry Smith et al. W. F. Ogden, Intervenor, 
(172. 

5. This case being before this court in April, 1874, was remanded with 
direction to the district judge to hear the testimony offered by 
plaintiff on his motion for a new trial. This decree divested this 
court of jurisdiction and placed the case before the court a qua for 
the purpose of hearing evidence and trying the motion for a new 
trial. This trial was subsequently had, according to the direction 
from this court, the testimony heard, found ineffective, and the rule 
for a new trial discharged. 

Instead of taking an appeal from the final judgment on the merits 
after the discharge of the rule for a new trial, the counsel of plain- 
tiff and defendant agreed to submit the case on the record on file 
in this court when the judgment in April, 1874, was rendered, no . 
time being fixed for said submission. The matter was delayed for 
more than twelve months, and was neglected on account of the ill- 
health of the plaintiff's counsel. 

Plaintiff now takes a rule on defendant to show cause why the agree- 
ment should not be carried into effect and the case submitted on the 
old record on file in this court at the time the case was decided in 
April, 1874. But when that decision was rendered, this court was 
divested of jurisdiction, and the case passed as fully under the con- 
trol of the district court as if no appeal had been taken. 

More than one year has elapsed, and there has been no order of ap- 
peal granted by the judge: no bond has been filed, and no transcript. 
Assuming that the agreement of counsel could be substituted for an 
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order of appeal and bond, no action has been taken thereon 
within the time allowed for the exercise of the right of an appeal. 
The agreement of counsel can not vest this court with jurisdiction 
of a case in the absence of an order of appeal and an appeal bond. 
The Code of Practice points out the form to be pursued to transfer 
jurisdiction from the inferior courts to the Supreme Court. The 
rule must be discharged. 

Patrick Higgins vs. C. C. Haley, 216. 

. Plaintiff had judgment for fifty-four dollars, the amount claimed, 
but the parish judge refused to order an assessment to be made on 
the tax-roll because he suid that the police jury of the parish had 
already levied the maximum tax allowed by the eighth section of 
the act of 1870, No. 68, and under act No. 17 of 1872. 

The legality of a tax, toll, or impost, fine, forfeiture, or penalty im- 
posed by a municipal corporation, not being at issue here, this court 
is without jurisdiction. 

A, W. Hyatt vs. Police Jury of the Parish of East Feliciana, 233. 

7. Where the amount in dispute does not exceed five hundred dollars 
exclusive of interest the district court has no original jurisdiction. 
Seligman Kahn vs. Edward J. Gay, 240. 

. This suit was improperly brought in the parish of Orleans. The 
Superior District Court had no jurisdiction ratione materi, defend- 
ant being a resident of the parish of Plaquemines. 

Board of Health of Louisiana vs. M. A. Southworth, 243. 

. A motion is made to dismiss the appeal on the ground that the 
police jury, who are the only appellants, have voluntarily executed 
the judgment of the lower court. The counsel for the appellants 
answer that this court can not take cognizance of the documents 
annexed to the motion,and which appear here for the first time and 
as originals. This court, in the absence of consent, express or im- 
plied, to consider new evidence before it, must adhere to what it 
believes to be the settled jurisprudence of the State. 

This court has jurisdiction of a cause as tried, but not of facts not 
passed on in the lower court, and can receive no new evidence. Con- 
sent can not give jurisdiction, but having jurisdiction of a cause, 
this court may, it seems, consider facts presented by consent. This 
has not been done in this instance. The case must be remanded. 

State ex rel. N. St. Martin vs. Police Jury of the Parish of St. 
Charles et al., 272. 
10. The district court erred in dismissing this suit for want of jurisdic- 
tion. 

The action is one to recover property, and, the value being sufficient, 

the court had jurisdiction under the constitution and laws now in 
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force. In determining the validity of the sales in question that 
tribunal has power to say whether or not the alleged proceedings in 
the probate court are valid, and sustain or annul the sales com- 
plained of without formally sustaining or annulling the said judicial 
proceedings. All that the plaintiffs ask in this respect is the annul- 
ment of the sales, and to have this done it is not necessary, as con- 
tended by the defendants, to obtain a judgment annulling the judi- 
cial proceedings and decrees resulting in the sale of the property. 

Under the present constitution the district courts have jurisdiction of 
suits in which a succession is plaintiff or defendant, if the amount 
involved is over five hundred dollars. Such a suit is the present one. 
It is not a probate matter, nor are plaintiffs seeking to annul a judg- 
ment of another court. 

The other grounds of exception are not well taken. The parties named 
in the first exception were cited, or they accepted service and waived 
citation, and it is not perceived that any conflict of interest exists 
between the tutrix and the minors. What she claims is the same in 
nature as that claimed for the minors. The question of estoppel and 
warranty does not arise in this action. 

R. F. Choppin et al. vs. Oscar J. Forstall et al., 303. 


11. The judgment appealed from having been rendered before the con- 
stitution of 1868, the court below had jurisdiction, although the 
amount in dispute, exclusive of interest, was less than five hundred 
dollars. 

The plea of prescription having been filed in this court by appellant, 
on application of appellee, the case will be remanded to try the plea 


of prescription. 
Riley vs. Howell, 329. 


12. In this suit under the intrusion-into-office act for the offices of mayor 
and councilmen of Natchitoches, the defendants excepted to the 
jurisdiction of the court and to the improper joinder of parties, etc. 

The plea to the jurisdiction should have been maintained as to the suit 
against the councilmen. There is no pay attached to said office, and 
nothing to show that the amount in dispute as to said office exceeds 
five hundred dollars. 

It is, however, different as to the office of mayor. It is alleged and 
proved that the term of office in dispute is eighteen months and the 
salary is four hundred dollars per annum, making the amount in 
dispute six hundred dollars. This court therefore has jurisdiction 
as to that portion of the issue. . 

State of Louisiana ex rel. P. A. Simmons et al. vs. J. F. de Var- 
gas et al, 342. 
13. In the matter of this succession, the judgment putting the heirs in 
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possession was not the result of fraud. It was done openly and con- 
tradictorily with the proper parties. 

The heirs having been put in possession, the Second District Court 
was without jurisdiction over the matter in controversy in this pro- 
ceeding. 

Under the foregoing conclusions the plaintiffs have no interest to con- 
test the account filed by the administrator. 

' Succession of Milton Taylor, 367. 

14. The New Orleans Savings Institution excepted to the jurisdiction of 
the Fourth District Court on the ground that said New Orleans 
Savings Institution is a corporation established by act of the Gen- 
eral Assembly and domiciled in the parish of Orleans, and that by 
the act creating the Superior District Court that court alone has 
jurisdiction as to the defendant. The court a qua erred in maintain- 
ing this exception. 

It is true act No. 2 of the acts of 1873, organizing the Superior District 
Court, declares that said court shall have exclusive jurisdiction over 
all cases in which “any corporation established by act of the General 
Assembly and domiciled in the parish of Orleans shall be a party;” 
but this defendant has failed to adduce proof showing it is “a cor- 
poration established by act of the General Assembly.” 

If such an act exists it is a private statute which should have been in- 
troduced in evidence. Itis not a general law of which the court will 
take notice. 

Jean Mandére vs. Francois Bonsignore and New Orleans Savings 
Institution, 415. 

15. The proceeding to sell the property in the manner attempted was il- 
legal. When the widow and heirs were put in possession by order 
of court the succession of Eugene Hacker was closed. It was not 
therefore in the power of the court to reopenit. The appointment 
of an administrator was irregular, the original order of sale was il- 
legal, and the modification thereof in the judgment appealed from 
was likewise void, because the succession of Hacker was no longer 
under the jurisdiction of the court. Succession of Hacker, 446. 

16. The controversy is about the right to a lot of ground in Girod-Street 
Cemetery, and a tomb therein known as the “ Young Rising Sun 
Society Tomb.” 

Defendant’s suit for this property and for recognition of this right was 
dismissed as of nonsuit by the Superior District Court, and the in- 
junction accompanying the same was dissolved. Defendant subse- 
sequently brought suit respecting the same right, without seeking 
an injunction, in the Sixth District Court. 

Thereupon plaintiff brought this suit in the Superior District Court, and 
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enjoined the defendant from proceeding further in the prosecution 
of said suit in the Sixth District Court. 


The judgment perpetuating this injunction was manifestly erroneous. 


The Superior District Court was utterly without jurisdiction to re- 
strain by injunction the trial of the suit pending in the Sixth District 
Court. If the defendant in said suit was of opinion that the Sixth 
District Court was without jurisdiction, his remedy was an excep- 
tion to the jurisdiction, and on this plea being overruled, the action 
of the court thereon could be revised by this court on appeal. 


The Superior District Court has no appellate or supervisory power 


17. 


18. 


over the Sixth District Court. 

The Rising Sun Society vs. the Rising Sun Benevolent Associa- 

tion, 548. 
The judge a quo erred in his ruling when he maintained the exception 
to the jurisdiction of his court inthis case. The object of the suit is to 
control the proceeds of property sold and to be sold in the parish of St. 
Mary in a suit in which Béraud & Gibert, of the parish of Orleans, 
were parties, and it is in the tribunal of that parish that the contest 
in relation thereto must be had. Béraud & Gibert were properly 
made parties in said parisf. This is not a case to which the prohi- 
bition of article 162 of the Code of Practice applies. 
. Jules Mossy vs. M. T. Gordy, Sheriff, et al., 585. 

This suit was instituted in 1866. At that time the district court had 
jurisdiction. But the constitution of 1868 intervened. Under that 
constitution the parish court alone has jurisdiction over such cases. 
The constitution is, of course, supreme, and when it gives to parish 
courts exclusive jurisdiction over such of succession matters as re- 
late to settlements of accounts it necessarily deprives all other courts 
of the power of exercising jurisdiction. These cases, which had 
been instituted in the district courts before the constitution that 
changed the jurisdiction was adopted, should have been transferred 
to the court to which the jurisdiction had been given. The judge a 
quo erred in not maintaining the plea to the jurisdiction. 

John Frank Knox vs. Ann Gurnett, Tutrix. Vincent Boagni et 

al., Intervenors, 601. 


19. On the trial of this remanded case, the parish judge called in an 


20. This court will notice that the amount in dispute exceeds five hun- 


attorney at law to try it, he being put down as one of the creditors 
whose claim was contested in said opposition. The judge erred, 
The trial of the case should have been referred to the district judge, 
whose duty it is to try all cases in which the parish judge is person- 
ally interested. ' Succession of Cabrol, 637. 
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dred dollars and that the suit is a petitory action. Therefore the 
parish court was without jurisdiction ratione materic, and the suit 
must be dismissed. 

F. E. Dartez vs. F. D. Légé, Administrator, et al., 640. 


21. Plaintiff has enjoined the sale of certain property, which he alleges 
is exempt from seizure and sale by law. The defendant joined issue 
without exception to the jurisdiction of the court, and said court 
dissolved the injunction. The motion to dismiss the appeal for want 
of jurisdiction in this court ratione materic can not prevail. 

If the district court had jurisdiction, this court has also, for the juris- 
diction of district courts is in matters where the value in dispute ex- 
ceeds five hundred dollars; and if this court is without jurisdiction, 
so was the lower court, and its judgment would be an absolute. 
nullity. 

But there is no evidence that the property is not worth over five hun- 
dred dollars. On the contrary, it would seem that the property 
seized is worth more than five hundred dollars. 

Henry Clay Ray vs. Egbert O. Hayes, Sheriff, et. al., 641. 


22. This is a petitory action against the defendants, who are alleged to 
be in possession as trespassers of a tract of land in the parish of 
Iberia, measuring more than thirty-seven arpents in front by forty 
in depth. Defendants except on several grounds to the action, the 
most important of which being that they each own distinct lots of 
the land in controversy, and therefore can not be sued collectively, 
and also for the additional reason that the value of the lots owned 
separately was less than five hundred dollars. The judge a quo erred 
in declining jurisdiction ratione materiew. The land claimed by the 
plaintiffs is worth more than five hundred dollars. The value of the 
property thus claimed determines the jurisdiction of the court. This 
is a question of title. For the settlement of this question defendants 
are interested alike, regardless of the extent of their respective 
claims to the property in dispute. The case is remanded. 

Baptistine Derbes et al. vs. Duplessis Romero et al., 644. 


The defendant was condemned by a judgment of a justice of the 
peace to pay a fine of twenty dollars and costs for refusing to work 
on the public roads. Execution issued thereon, and, being returned 
nulla bona, he was indicted by the grand jury, tried before a petty 
jury, found guilty, and sentenced in the district court to imprison- 
ment in the parish jail under a provision of the Revised Statutes 
and an ordinance of the police jury for thirty days. From this 
judgment he appealed. 

The motion to dismiss this appeal must prevail on the plea of want of 
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jurisdiction as it is a criminal case where the punishment is not 
death, imprisonment at hard labor, or a fine exceeding three hun- 
dred dollars. 

That this is a criminal case can not be doubted. There was an indict- 
ment by a grand jury and a verdict by a petty jury. By the con- 
stitution this court has jurisdiction in criminal cases “on questions 
of law only, whenever the punishment of death or imprisonment at 
hard labor or a fine exceeding three hundred dollars is actually im- 
posed.” There is no such punishment here. 

There is no force in the allegation that, because the ordinance of the 
police jury under which the defendant was condemned by the justice 
of the peace to pay a fine or penalty, for the non-payment of which 
he was indicted and sentenced in the district court, is attacked as 
unconstitutional, therefore the case, being dual—both civil and . 
criminal—is appealable. 

The fallacy of this position is that, if the case be dual, the only branch 
of it before this court is the criminal part—the indictment and the 
conviction thereunder, which began when the civil part ended—the 
penalty or fine in money imposed by the justice. This latter part 
of the proceedings againsj the defendant is not in this case, except 
as the cause for or basis of the prosecution, and as evidence upon 
which conviction is founded. This court can not revise that pro- 
ceeding, it not being before it; nor can this court consider it in de- 
termining the question of jurisdiction of the branch of the pro- 
ceeding brought up on appeal. 

If it be conceded that the clause of the ordinance of the police jury 
which authorized the defendant to be fined by the justice of the 
peace is unconstitutional, it will not give this court jurisdiction in 
the criminal proceeding in which he was indicted, convicted, and 
sentenced to imprisonment, because the issues in this last proceed- 
ing alone control the jurisdiction thereof. The issues or questions 
in one case do not affect jurisdiction of another. The clause of the 
constitution invoked as giving jurisdiction in this instance refers to 
civil cases only. 

State of Louisiana and Parish of St. Landry vs. Ferdinand 
Wikoff, 654. ‘ 

24. In her petition of injunction the plaintiff alleges that she is a mort- 
gage creditor with vendor’s privilege upon the property seized for 
$46,666 with interest, etc.; that the property had been seized and 
taken possession of by the sheriff under executory process issued 
under her debts: that while the property was under her seizure a 
compromise was made with her debtor, D. B. Penn, by which he 
transferred to her the property for the unpaid price, subject to the 
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right of redemption which he reserved; and that the act was duly 
recorded; she alleges that the judgments obtained in the parish 
court of St. Mary, in distinct suits, against her debtor, D. B. Penn, 
by certain laborers for sums under five hundred dollars, but amount- 
ing in the aggregate to several thousand, are null and void from the 
want of citation, etc. The defendants objected to the jurisdiction 
of the district court which had issued plaintiff’s injunction, and the 
exception was sustained. 


The district court clearly had jurisdiction of this case. The property 


25. 


was under seizure under the order of scizure and sale obtained by 
plaintiff before the seizures of defendants. The dation en paiement 
with the resolutory condition vested the title in plaintiff, and she 
had the right to enjoin the sale thereof under defendant’s judg- 
ments, and where judgments are opposed to their holders, the nul- 
lity thereof may be shown in any court.” The parish court could not 
have passed upon the questions raised by the petition of injunction 
for want of jurisdiction ratione materi. The case is remanded. 
Susan C. Palfrey vs. M. T. Gordy, Sheriff, et al., 659. 

The vourt a qua had no jurisdiction ratione materiv. The matter 
in dispute is a demand in the parish court of over seven thousand 
dollars by the succession of Brown against the succession of Ven- 
tress. The heirs of Brown in that succession are suing the admin- 
istrator of the succession of Ventress for an amount far exceeding 
five hundred dollars, based on an indebtedness which they allege 
was incurred by Ventress when administering upon the succession 
of Brown. 


The succession of Ventress can not be sued by the heirs or creditors 


26. 


27. 





of Brown in the parish court on a demand exceeding five hundred 
dollars, it matters not from what cause the debt originated. The 
jurisdiction of the courts is fixed by the constitution, and its man- 
dates must be obeyed. 

; In the Matter of the Estate of James N. Brown, 716. 
Where a State court has obtained lawful jurisdiction of the parties 
and the subject-matter, that jurisdiction continues as long as the 
amount due is in dispute or remains unascertained. 

Wheeless & Pratt vs. Fisk, 731. 
After the rendition of a judgment in favor of the plaintiff against 
defendant, the wife of said defendant died leaving minor children, 
of whom he became the tutor. Execution issued on the judgment, 
and plaintiff took a rule to show cause why certain mortgages 
should not be erased from the property seized. The defendant’s 
exception to the jurisdiction of the Fifth District Court, upon the 
ground that it is a succession matter, and must be determined by 
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the Second District Court can not be maintained. It is not strictly 
a succession matter, but simply a rule taken in a court out of which 
an execution issued, to show cause why certain mortgages which 
stood in the way of the judgment should not be erased. The Fifth 
District Court, which rendered the judgment, was the proper tri- 
bunal to pass upon all subjects relating to the execution thereof. 

The objection that this proceeding could not be by rule, but should 

be by direct action, is not well founded. 
Jean Dutrey vs. Bertrand Laguens, 753. 
28. The Second District Court had jurisdiction to determine whether or 
not property was properly seized under a writ issued by its author- 
ity. The levying of the fieri facias brought the property within its 
jurisdiction, and it was the only tribunal to pass upon the correct- 
ness of the seizure. 

Act No. 2 of 1873, in its first section, provides that said act shall not 
be construed to prevent the Second District Court for the parish of 
Orleans from exercising all the powers granted by section five of 
act No. 2 of the special session of 1870, approved March 16, 1870. 


The reservations contained in said act of 1873 concerning the Second 
and Third District Courts were made in view of the exclusive juris- 
diction of injunctions, in all other respects conferred on the Supe- 
rior District Cottrt created by said act; the jurisdiction of the other 
courts in other matters not mentioned in said act remaining undis- 
turbed. The power of the respective courts to pass on and deter- 
mine all matters connected with the jurisdiction of each, and the 
execution of writs issued by each, as it before existed, was not in- 
fringed. 

The Second District Court had jurisdiction of Johnson’s claim against 
the succession of Heavia and of the execution or enforcement of 
the judgment rendered thereon, and necessarily of all questions 
arising in the execution or enforcement thereof, there being no limit 
as to value to its jurisdiction, as in the case of parish courts. 


If Stanton, the third opponent in this instance, were to institute a 
petitory or possessory action to recover real property, he would 
of course have to go into a court of ordinary jurisdiction; but when 
his property is seized under an execution against another person, 
he can go into the court issuing the writ to have it released because 
it did not belong to the debtor. 

Stanton having established the reality of his purchase, the property 
purchased by him could not therefore be seized under an execution 
against his vendor until the sale was duly set aside, 

Suecession of John Heavia, 779% 
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29. The exception to the action of the intervenors was correctly sus- 
tained. . The property had, through their instrumentality, been re- 
leased from seizure and removed from the jurisdiction of the court, 
and hence the privilege asserted by them, if it existed, could not be 
enforced. Wallace & Co. vs. Thos. R. Burnham, 792. 


. The claim of plaintiffs is for a sum exceeding five hundred dollars, 
and the fact that in the answer and as a witness defendant admitted 
being indebted for a less sum did not change the demand of plain- 
tiffs. Had the amount admitted been certain and plaintiffs taken a 
judgment therefor, and thus left a small amount only in contest, 
the jurisdiction would have been affected. It is the demand of 
plaintiffs that gives jurisdiction. 

Abney, Love & Co. vs. Mrs. S. H. Whitted, 818. 


31. Counsel for the succession of Joseph Howell, who was the surety of 
Cain, administrator of the succession of James Walling, whose 
heirs are the plaintiffs in this case to recover a certain sum, the 
amount of a judgment obtained by them against the succession of 
Cain, the said administrator, whose succession they allege to have 
prosecuted to insolvency without avail, objects to this suit as being 
premature, because, among other reasons, the judgment against the 
succession of Cain, the principal on the bond sued on, was ren- 
dered by the parish court, which was without jurisdiction of the 
amount. 

The above-mentioned exception is well taken. Under the constitution 
the parish court was without jurisdiction of the suit against the 
succession of Cain, the principal on the bond, the amount claimed 
in said suit and for which judgment was rendered being over two 
thousand dollars. The judgment is an absolute nullity, and plain- 
tiffs have not therefore taken all necessary steps against the princi- 
pal before suing the surety. 

Walling’s Heirs vs. Joseph Howell’s Succession, 856. 


32. This suit is brought before the Sixth District Court against the minor 
heirs of J. F. Pepin, to annul a lease for certain alleged causes and 
for damages. Defendants have excepted to the jurisdiction on the 
ground that, under the last clause of section 2011, Revised Statutes, 
it should have been brought in the Second District Court. The ob- 
jection is not well founded. 

The last clause of the section aforesaid must be construed in connec- 
tion with the preceding clauses and must be held to refer to all mat- 
ters in which minors may be interested in the course of the admin- 
istration of estates falling to them. Any other construction would give 
the Second District Court exclusive jurisdiction of all suits in which 
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minors might be interested in any degree, as plaintiffs and defend- 
ants, co-plaintiffs and co-defendants, which is inconsistent with the 
first clause of the section and the provision of the constitution on 


the subject. 
Bertha Louis vs. Widow Pepin, Tutriz, et al., 875. 


33. At the trial of this case Amos S. Collins, garnishee, proved that he 
resides in Carrollton, lately a part of the parish of Jefferson, but by 
act No. 71 of the acts of 1874 annexed to the parish of Orleans. By 
the statute in question, although this part of the territory was an- 
nexed to the parish of Orleans, it still remained within the jurisdic- 
tion of the Second Judicial District Court. Therefore, although the 
garnishee resides within the parish of Orleans, ke is not within the 
jurisdiction of the Fifth District Court, parish of Orleans. For this 
reason said court erred in overruling the exception of jurisdiction 
and rendering judgment against him. 

Benjamin S. Harrisson vs. S. Hernsheim, subrogated, vs. Caronde- 
let-Street and Carrollton-City Railroad Company, 881. 

34. In this suit, instituted in October, 1867, in the Fourth District Court, 
parish of Orleans, to revive a judgment rendered in said court 
against John R. Pike in December, 1857, citation was served upon 
Mrs. Rebecca Pike, who was the representative of the succession of 
said John R. Pike, at that time deceased. Before the day for an- 
swering had eXpired the case was transferred, on exception of plain- 
tiffs’ counsel, to the Second District Court for the parish of Orleans, 
on the ground that Pike’s succession had been opened in that court 
and that it alone had jurisdiction of the cause. This was an 
error. 

In this case the judgment was rendered in the Fourth District Court. 
It follows therefore from the text of the law itself that said court 
Was the proper tribunal to revive its own judgment. 

It was manifestly never intended that the records of suits which had 
passed into final judgments should be transferred from court to 
court whenever any party interested saw proper to institute pro- 
ceedings to prevent their prescription, and the defendant or his rep- 
resentative should not have happened to be subject tothe ordinary 
jurisdiction of the court which rendered the judgment. 

In the present case the proceeding is not, strictly speaking, a suit 
against a succession, but merely a method of preventing the pre- 
scription of a judgment by a citation directed to the representative 
of the judgment debtor. It follows that this suit was improperly 
removed from the Fourth District Court, and that it should be re- 
transferred to that tribunal. 

Although no exception has been filed to the jurisdiction of the Second 
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District Court, this court is nevertheless bound to notice ex proprio . 
motu the want of jurisdiction in any of the inferior tribunals from 
which appeals may be brought before it. 
New Orleans Canal and Banking Company, J. H. A. Lagroue, 
' subrogated, vs. John R. Pike, through His Executrix, Rebecca 
M. Pike, 896. 
The Superior District Court has no authority to enjoin a party from 
bringing a suit before any tribunal which has jurisdiction of the 
suit. George F. Brott vs. Eager, Ellerman & Co., 937. 
SrE Criminax Law, No. 10—State vs. Banks, 92. 
See Taxes, Np. 4—Cullinan vs. City of New Orleans, 102. 
SEE Succession, No. 6—City of New Orleans vs. Estate of Stewart, 
180. 
Sre Taxes, No. 6—City of New Orleans vs. Ferguson, 241. 
Sree Constitution, No. 10—Bonin vs. Monot,.597. 
SrE AppEAL, No. 38—Lottspeich vs. Diboll et al., 772. 
SEE JUSTICE OF THE PEace, No. 1— Wamsley vs. Robinson, 793. 
SEE ApMINIsTRATOR, No. 5—Sheppard vs. Barron, 799. 
Sree Appga, No. 41—Phelps vs. Boughton, 826. 
Sree Appra, No. 52—State ex rel. De Bouchel, Widow Berens, vs. 
Judge of the Second District Court, parish of Orleans, 882. 


JURY. 


1. 


2. 


The law does not declare ignorance a disqualification in a juror 
which will authorize a party to challenge him for cause. 
State of Louisiana vs. Andrew Lewis, 84. 

This is an injunction suit to stay the sale under executory process by 
the defendants of certain property belonging to plaintiff, and mort- 
gaged to secure the payment of two promissory notes. The plain- 
tiff alleges fraud and misrepresentation on the part of defendants 
in obtaining her signature. . 


The plaintiff makes affidavit to the truth of all the allegations of her 


petition. In asupplemental petition, containing no new matter, she 
prays for trial by jury. The prominent question in this case is the 


’ question of fraud. It has been repeatedly decided by this court that 


it is peculiarly within the province of a jury to determine questions 
of fraud. Therefore the judge a quo erred in refusing a jury trial. 
The case must be remanded. ; 

Mrs. Widow L. Cormier vs. M. Soye et al., 543. 


3. Under the first section of act No. 94 of the acts of 1873, which fixes 


the qualifications of jurors, the judge a quo had the discretionary 
power to decide whether a juror was incompetent to sit in this case 
on account of his ignorance of the English language. 

State of Louisiana vs. Louis Rousseau, 579. 
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4. It is not necessary to bea registered voter to be a qualified tales- 
man. 

There is no part of the act No. 94 of 1873 which declares that only 
registered voters are competent jurors. The judge a quo erred 
therefore when rejecting the juror on that ground. 

State of Louisiana vs. Harvey Courtney, Henderson Courtney, 
Frank Green, Ben Robinson, and Joseph Dotts, 789. 


Sree Criminat Law, No. 6—State vs. Newton, 65. 


- JURY (SPECIAL). 


The court below erred in refusing to order a special jury of merchants 
for the trial of this case, as required by one of the parties and as- 
sented to by the other. It is one peculiarly demanding a jury of 
men skilled in accounts and having a practical knowledge of book- 
keeping, competent from their skill and experience to adjust books 
of accounts, to correct erroneous entries, to establish proper bal- 
ances, and to fix the exact state of numerous and complicated busi- 
ness transactions. The case is remanded. 

_W. P. Kellogg, Governor, etc., vs. Charles Clinton, Auditor, et ak, 
674. 


JUSTICES OF THE PEACE. 


1. The plea of res judicata can not be based on the judgment of a jus- 
tice of the peace in bar of a suit in which the title to real estate is 
in question. Such a judgment would be void ratione materie. 

W. E. Wamsley vs. G. W. Robinson, 793. 
SEE ConsTITuTIONAL OFFIcERS, No. 1-—State ex rel. Koppel vs. 
Thompson, 444. 


LACHES. 


1, A bill of exception to evidence, on the ground that it seeks to reopen 
issues that have been settled by a previous judgment, will not be 
sustained, except on the basis of a plea of res adjudicata. Unless 
that plea has been specially made the evidence will be admitted. 

Where a debtor puts notes due him by a third party into the hands of 
his creditor, as collateral security, and the creditor, with the consent 
of debtor, delays action on the notes until the maker of them be- 
comes bankrupt, the loss must fall on the debtor. 

J. H. Mitchell, Erecutor, vs. Abraham Levi, 946. 
LEASE. ° 


1. E. J. Gay & Co, have enjoined the sale of ten hogsheads of sugar, 
seized in December, 1874, by a judgment creditor of William P. 
Burton, the lessee of the Arcola plantation. The injunction is on 
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the ground that they are the owners of the sugar; that, by a verbal 
agreement in the early part of that year, made by them with Burton, 
with the knowledge and concurrence of Burton’s lessor, they, at 
their own cost, cultivated the plantation that year as owners of the 
crops produced. The lease between Burton and his lessor was a 
notarial one, and recorded. EF, J.Gay, nnder the verbal agreement 
with Burton, went on the plantation, took possession, and controlled 
its administration. Subsequently, he constituted Burton his agent, 
representative, and -manager, furnished all the supplies, and the 
whole crop was shipped to said Gay & Co. 


It is necessary to allege fraud and simulation in order to introduce 
evidence to that effect. 


The objection of the defendants, based on the ground that the verbal 
agreement between plaintiffs and Burton should, to affect third per- 
sons, have been reduced to writing and recorded, is of no weight in 
the present case. An incorporeal right only was transferred. The 
transfer was a lease—the right to E. J. Gay & Co. to cultivate the 
plantation that year for their own benefit. There was no debtor to 
give notice to as required by the Civil Code, article 2693, but the no- 
tice of the transfer was given to the lessor, and approved by 
ai Edward J. Gay & Co. vs, Charles Nicol, Sheriff, et al., 227. 

2. The inquiry in this case is confined to the controversy between the 
intervenor and plaintiff. Asthe intervenor was in no sense a sub- 
tenant, the articles of furniture which she claimed in the leased 
premises were liable to seizure by the lessor. 

As to the furniture in the room No. 90 Baronne street, which was re- 
moved four days before the seizure from the leased premises, it be- 
longed to the intervenor, and, being the property of a third person 
and not contained in the leased premises at the time of the seizure, 
it was not subject to the lessor’s privilege. 

As all the property provisionally seized had been released on bond for 
$460, the court a qua erred in permitting evidence to go to the jury 
as to the value of the furniture, and the jury manifestly erred in 
rendering a verdict against plaintiff for this furniture or the value 
thereof, which is fixed at $1554 40. 

As the intervenor insists in her brief that the sheriff did not take pos- 
session of the furniture in room No. 90 Baronne street or the value 
thereof; “that he went through all the forms except the most essen- 
tial form of taking possession ;” that she held possession of “the 
room and of her own property in it, no one entering the room while 
it was there except by her consent,” it is to be concluded that there 
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was no seizure of this property, and, consequently, there is no found- 
ation for the claim for damages. 
Nathaniel E. Bailey vs. Mrs. Sarah Quick. Miss Emma Quick, 
Intervenor, 432. 

3. This suit was instituted by the Attorney General to annul the lease of 
the New Canal and appurtenances, parish of Orleans, made to Rich- 
ard Taylor in 1866, for fifteen years, and recover the unpaid rent, on 
the ground that the lessee has failed to comply with the terms of 
the lease. The answer of the defendant contains general and special 
denials, and the averment that all his obligations in the premises 
arise under his contract with the State, as modified and amended by 
the statutes of 1867 and 1870, and as interpreted by the Legislature 
of the State. 

In the case of Charles Case, Receiver, vs. Richard Taylor, the State 
intervened, alleging that the rights of said Taylor under said nota- 
rial act of lease of fifth of March, 1866, no longer existed as therein 
provided, but have been materially modified and altered by the act 
No. 118 of 1867 and No. 82 of 1870, and asserting the binding force 
and operation of said acts to protect the rights of the State in re- 
lation to the said canal, etc., and succeeded in herdemand. Having 
deliberately and solemnly invoked the statutes when she considered 
them essential to the protection and preservation of her rights un- 
der the contracts with the defendant now in question, she is estopped 
from assailing them or denying their validity when she may think 
her interests as to the same rights may require it. 

‘The State is bound by her judicial pleadings and admissions, the same 
as private persons, and is entitled to no greater right or immunity 
as a litigant than they are. The doctrine of estoppel applies to the 
State just as it does to individuals. The plea in this respect is not res 
adjudicata, but estoppel, and should have been maintained ; and, 
consequently, the State can not be heard in this action to deny the 
constitutionality of these two statutes, the validity and benefits of 
which she has heretofore invoked. 

As to the exception of there being no cause of action, this plea is not 

. identical with nor does it involve that of inconsistent and contradic- 
tory allegations, of that or vague and insufficient allegations. A 
cause of action is set out in the petition, although the charges may 
be vague and inconsistent. 

From the tenor of the statutes and contracts and the indefinite stipu- 
lation in relation to the extension of the wharves to Claiborne street, 
and especially the fact that it was to depend on the demands of 
commerce, and is not.a specific, fixed condition as to time, this court 
can not justly hold the failure, as yet, to construct some nine hun- 
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dred feet of new wharves on each side of the canal, such a material 
part of the contract of lease as to be a cause under the circum- 
stances to annul the contract at this time. The obligation still exists 
to construct the wharves whenever the trade requires it; and the 
State or those interested can demand their construction on such 
contingency. 

The act 118 of 1867 required three large basins with wharves around 
them; act No. 82 of 1870 enacts that.in lieu and instead of the 
three basins heretofore provided for by existing law, the lessee of 
the New Canal is hereby required and directed to dig and construct 
sixteen basins, each not less than two hundred feet in length, with a 
width of one hundred and fifty feet, measured from the west bank 
of said canal. ; 

The engineers appointed by the court a qua to examine the canal and 
report its measurement, condition, etc., found only nine basins, but 
their aggregate dimensions equal those of the sixteen prescribed by 
the statute, and as facilities of that description needful to commerce 
were the object, and as the amount of such facilities designated by 
the statutes has been furnished, and it is not pretended that com- 
merce is suffering or impeded, this court doubts whether there is 
good ground for annulling the lease, simply because the basins have 
not been kept separate and distinct from each other. It can not be 
seen that the State or the interests of commerce have been injured 
or the spirit of the contract violated in a material part in this re- 
spect. 

Under the circumstances of the case, as appearing in the record be- 
fore this court the conclusion is that the lessee is sufficiently pro- 
tected against the annulment of his lease in this suit. 

State of Louisiana vs. Richard Taylor, 460. 

5. If, in this case, the sale under the foreclosure of the mortgage con- 
taining the non-alienation clause dissolved the lease of the plaintiff, 
still this did not transfer to the purchasers the crop of corn which 
was fully matured and ready to be gathered, and which did not be- 
long to the mortgage debtor. Indeed, the mortgage certificate read 
at the sale and copied in the deed of the purchasers showed that. 
the corn belonged to plaintiff. The crop was made before there was 
a seizure. It was the property of the plaintiff, less one fourth due 
for rent, and his title could not be divested in a proceeding to which 
he was not a party. 

By the sale the purchasers acquired the property of the mortgage 
debtor, and the lessee had the right rd remove his property, wheth- 
er in the field or in the house, from the leased premises. 

The evident meaning of articles 465 and 466 of the Revised Code is, 
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that where the crops belong to the owner of the plantation they 
, form part of the immovable, and where it is seized, the fruits gath- 
ered or produced inure to the benefit of the seizing creditor. 


‘A crop raiséd on leased premises in no sense forms part of the im- 








movable. It belongs to the lessee, and may be sold by him, whether 
it be gathered or not, and it may be sold by his judgment creditors. 
Besides, the law, if literally construed, only gives the benefit of the 
fruits gathered or produced during seizure to the seizing creditor. 
Here it is the purchasers who claim the benefit. The seizing creditor 
did not set up such a claim either in the proceedings to foreclose 
the mortgage, or in the advertisement and sale. He took no pro- 
-ceeding contradictorily with plaintiff looking to the sale of the 
paoperty of the latter. On the contrary, the evidence shows that 
the crop was not sold. Defendants should be satisfied to get what 
they purchased. No one should be permitted to enrich himself at 
the expense of another. ‘ 
A, T. Porche vs. Mrs. Emma Bodin et al., 761. 


6. The defense against paying the plaintiff the amount sued upon and 


alleged to be due on a contract of lease is, that plaintiff failed to 
make the repairs specified in the answer, after being notified, and, 
consequently, defendant abandoned the premises. The required re- 
pairs, it is shown} would not have exceeded fifty dollars. Defendant 
had not sufficient ground to violate the contract of lease. His rem- 
edy was to pursue the course pointed out by article 2694 of the 
Revised Code. R. 8S. Welham vs. James G. Lingham, 903. 
See Damaass, No. 9—Block vs. Bonnet, 540. 


LEGATEE. 
1. The question whether a legacy of money under a particular title 


bears interest from the date of the probate of the will, or from the 
demand of the legatee, or filing of a tableau admitting the legacy, 
is answered by article 1626 of the Revised Code, which means what 
it says. The court a qua erred in allowing interest on the legacy 
from the probate of the will in 1857. It should run only from the 
filing of the tableau on the sixth of September, 1872. 

Succession of Adélaide Breaux, 603. 


2. Filleul is not entitled to any thing as legatee under the testator’s 





will. The testator bequeathed a blank sum to Filleul. This was 
leaving him no‘certain sum of money, not even any money at all. 
He may have intended to do so, but what -his intentions were it is 
impossible to tell. If he intended‘ to bequeath a sum, what was it ? 
How can it be ascertained? An arbitrary power in such matter is 
disclaimed by the court. The law gives no authority to fix the 
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amount of a legacy which has not been determined by the testator. 
All that can be said in regard to Filleul is that the testator has 
changed his mind, and that, at all events, he made no legacy. 
Succession of Bougére, 743. 
SEE Succession, No. 4—Succession of Francois Bellocq, 154. 


LEGITIMATION. 


1. This case must be decided under the provisions of the Code of 1870, 
the alleged legitimation having occurred since that year. Plaintiff, 
who claims the legitimation of her children, has failed to show a 
compliance with article 198 or 200 of said Code. 

Reliance is placed on a notarial act of acknowledgment executed by 
the deceased on the twenty-fifth of May, 1869, five years before the 
marriage, to establish the legal acknowledgments. The act ac- 
knowledges them as the natural children of the father, but had no 
reference to legitimation, and the mother did not join in it. It is not 
such acknowledgment as is required by article 198, Revised Civil 
Code, which was in force at the date of the marriage in 1874, and 
can not be taken as a compliance with article 200, as it was not in- 
tended by the father to legitimate them. 

Article 198, which is materially changed in this respect from the cor- 
responding article in the Code of 1825, requires that both parents 
must make an acknowledgment before a notary and two witnesses, 
of their children, in order that their marriage shall have the effect 
of legitimating such children born prior to the marriage, when they 
are not acknowledged in their contract of marriage, and this court 
can not say that the acknowledgment in this instance, made by only 
one of the parents, before the change in the law and with no refer- 
ence to legitimation, is sufficient under the law in force at the date 
of the marriage, and which must control in this éase. 

Virginia A. Talbot, Widow of R. A. Porter, vs. W. H. Hunt, Tes- 

tamentary Executor, et al., 3. 






















LIBEL. 


1. The court a qua erred in dismissing the suit on the exception that 
the petition contains no cause of action. 

If defendant, without probable cause, maliciously made the affidavit 
containing the libelous matter and filed it in a suit to which he was 
not a party, and plaintiff has been damaged thereby in his business 
and in his reputation as a good citizen and an honorable man, the 
defendant, by whose fault it happened, should repair the damage; 

and for the purposes of this trial the allegations of plaintiff are 
taken to be true. 
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If the principle contended for by defendant, that no responsibility can 
result for libelous matter contained in a paper filedin court, be rec- 
ognized as correct, one desiring to blacken the character and de- 
stroy the business of another can do so with impunity by availing 
himself of the right to file an affidavit in support of a motion for a 
new trial. Consequently the reputation of no man in this com- 
munity would be safe. 

P. M. Kelly vs. John B. Lajitte, 435. 
LIS PENDENS. 


Sree Practice No. 5—Pierre Rousseau vs. Estate of Bourgeois, 186. 


MANDAMUS. 


1. In this case the question is simply whether or not a mandamus will 
lie to compel a judge to issue an injunction. The act required to be 
performed is simply a judicial act, and a mandamus will never be 
issued to control the discretion of an officer. © 

State ex rel. Marie L. Beebe vs. Judge of the Sixth District Court, 
Parish of Orleans, 905. 

2. A mandamus will not issue to compel an officer of the State to per- 
form a duty, unless that duty is shown to be a purely ministerial 
one. 

State ex rel. James Longstreet vs. George B. Johnson, Auditor, 
and A, Dubuclet, Treasurer, 932. 

Sere Avpitor, No. 1—State of Louisiana ex rel. Mentz vs. Clinton, 
Auditor, 47. 

See Avupitor, No. 3—State ex rel. Gourdon vs. Clinton, Auditor, 
et al., 85. 

SEE JupGMENT, No. 3—State ex rel. Carondelet Canal and Naviga- 
tion Company vs. Brown, Administrator, 103. 

SEE JuDGMENT, No. 6—State ex rel. Meux vs. Judge of the Fourth 
District Court, Parish of Orleans, 451. 


MARRIED WOMAN. 


1. The defendant, Marmillion, who parted with his money and acquired 
the mortgage note, executed under the authorization of the judge of 
the Second District Court, and which plaintiff prays to be declared 
null and void and returned to her, must be protected in his rights, 
and the objection set up by said plaintiff to the certificate that the 
judge did not state therein that he had examined her separate and 
apart from her husband, can not avail. 

The certificate of the judge was authority for drawing the act of mort- 
gage, and although it does not state that he examined the plaintiff 
separate and apart from her husband, the presumption is he did his 
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duty, that he examined her separate and apart from her husband as 
required by law. Hence the obligation of the plaintiff is valid. 

Mrs. Mary B. Locke, Wife of A. Maureau, vs. Lafitte, Dufilho & 
Co., acting for Marmillion, 232. 


2. During several years previous to this suit, the Wellswood plantation, 
of which plaintiff is part owner, was exclusively under the control 
and management of plaintiff's husband. He corresponded with the 
merchants, ordered supplies, drew drafts upon them, and the mer- 
chants’ accounts were charged to Wellswood plantation, and the 
products were shipped to the merchants. For a balance claimed by 
Joseph Hoy & Co. as due to them suit was brought against Mrs. 
Wells, the plaintiff in this case, judgment obtained, and, on execu; 
tion having issued upon this judgment and her undivided half-share 
being seized by the sheriff, she sued out an injunction restraining 
the sale, and prayed that the judgment rendered against her be de- 
clared null and veid. 


The court below did not err in annulling said judgment. Under the 
circumstances of the case, the wife was not responsible for the in- 
debtedness contracted by the husband. It is not shown that she de- 
rived any benefit personally by the transactions that tock place be- 
tween Hoy & Co. and her husband, or that her husband acted as her 
agent by her authority. She is not separate in property from her 
husband, and the community of acquests and gains between them 
has never been dissolved. The debt is a community debt, for which 
the wife’s paraphernal property is not bound. 

Mrs. Jeannette Wells vs. E. E. Norton and Will Steven, Assignees 
of J. Hoy & Co., 300. 

3. A married woman is sued on an obligation due by her alone; judg- 
ment is asked against her alone; and her husband is cited to author- 
ize her to appear and defend the suit, and no appearance is made 
either by the wife or the husband, and, after proper service of the 
petition on each, no judgment by default has been taken against the 
husband, and no authorization from the judge was given or asked 
for to enable her to defend the suit. To complete the statement, it 
must be added that the wife in this case was sued as the wife of 
Ragas, that she was cited as his wife, that judgment by default was 
entered up against her as his wife, and that the default was made 
final against her as his wife. The question whether said judgment 
is final must be answered affirmatively. 

Franeis vs. Mrs. Marie Louise Martin, 403. 


. Plaintiff, a married woman separate in property from her husband, 
brings this suit claiming title to a certain piece of property seized 
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and sold under execution. She sets up the mortgage under which it 
was sold, but she says that the debt contracted and the mortgage 
executed by her were null and void and in no manner binding on her. 
The pretensions of plaintiff are not well founded. 


The application made by plaintiff to the district judge to authorize her 
to borrow money was made in conformity with the requirements of 
the law. 

The judge’s certificate shows that the formalities required by the law, 
as to her having been examined separate and apart from her hus- 
band, are in due form. The act of mortgage was duly and properly 
executed. 

The proceedings, as they appear of record, would show to any one in- 
terested therein, that the plaintiff was authorized both by the dis- 
trict judge and her husband to contract the obligations and grant 
the mortgage which were executed. 

The holder of the mortgage notes, as aforesaid given by her, was au- 
thorized to enforce their payment at maturity, and the proceedings. 
under which this enforcement took place were regular and legal. 
The sale made thereunder was in due form and conveyed title to the 
property sold. 

The plaintiff can not, in the absence of any allegation or proof of fraud 
as against the defendants, set up the falsity of her own allegations in 
the petition which she presented to the judge to be authorized to 
contract the debt which has resulted in the sale of her property, or 
to establish, as against these defendants, that the certificate of the 
judge upon her application was false, or to show that the money 
which she borrowed was not used for her own benefit. 

All which was necessary for the holder of the obligations to know un- 
der such circumstances was, that the requirements of the law have 
been complied with. This has been done. 

Mrs. Mason Pilcher vs. Walter Pugh and Louis Schwartz, 494. 


5. It was not necessary that the plaintiff, Mrs. Delacroix, should have 
shown how she was separated in property from her husband. It 
suffices that she was separate in estate. 

The petition is in the name of the husband and wife. This is an au- 
thorization from the husband to the wife to bring the suit. 
Plaintiff may be temporarily in France and still have her legal domi- 
cile in the parish of Orleans. 
Defendant prayed for a jury, but she has not made the necessary affi- 
davit to bring herself within the rule required by the law. 
Mrs. Delacroix and Husband vs. Mrs, E. E. Meusz, 515. 


6. It is well settled that a creditor of the husband can require his wife, 
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separate in property, to establish the verity of the judgment she re- 
covered against her husband if the same be prejudicial to him, and 
he is not concluded by the proof adduced when said judgment was 
rendered; nor is the wife precluded from introducing other proof in 
support of her judgment, whenever its verity is questioned by a 
judgment creditor of her husband. 

It is true, in the case at bar the husband consented that the case 
might be fixed and tried, but'that did not make it a consent judg- 
ment. 

The court a qua erred in not permitting Mrs. Goldstein, the intervenor, 
to introduce proof in support of her judgment at the trial of this 
injunction suit. 

Mrs. Mary Powlis vs. N. B. Cook and P. Goldstein, Jeannette 
Goldstein, Intervenor, 546. 

7. The plaintiff, Mrs. Bienvenu, sues to annul a judgment against her 
while a married woman and to enjoin its execution, on the ground 
that it was obtained for a debt of her husband, which was assumed 
by her in contravention of a prohibitory law, on the occasion of a 
sale of the property now seized having been made to her by her 
husband in satisfaction of a judgment she had obtained against him. 
Writs of execution had been issued against husband and wife, and, 
partial payments having at different times been made by Mrs. Bien- 
venu, delays were granted. After the death of her husband, another 
execution was issued like the preceding ones, whereupon this suit 
was brought. As no payment was shown to have been made after 
the plaintiff became sui juris, it follows that article 612 C. P., and also 
article 2272 R. C. C., second clause, do not apply to her, and she is 
not estopped from assailing the judgment, when, for the first time, 
it is sought to be enforced against her. 

The act of sale from Bienvenu to his wife was null and void because 
of the assumption by the latter of the debts of the former, including 
the note held by these defendants. It follows that the judgment 
obtained by defendants against plaintiff on said assumptions is null, 
as she can not be made to pay the debts of her husband or com- 
munity. ‘ 

But as the sale to her was null, the title to the property did not pass 
from the husband, and she can not at the same time claim to be the 
owner of the property and exempt from liability on the assumption. 
The contract is not null as to the assumption and valid as to the 
transfer of the property. She therefore has no legal ground to en- 
join the sale of property for a debt of her husband, which she was 
forbidden to assume. 

The wife should be released from all personal liability for the debt of 





—_—— 


MARRIED WOMAN—Continued. 


the husband resting on the property, but the creditors should be al- 
lowed to enforce their mortgage as to the husband. When suit was 
instituted against her, she could have abandoned any claim to the 
property and thus avoided the rendition of the judgment com- 
plained of. 

Mrs. F. C. Bienvenu vs. Leda and Mathilde Prieur, 758. 

8. It is apparent that the obligations sued on were obligations of the 
community, of which R. C. Strother was the master, and that the 
debt which arose therefrom was a community debt. The judgment 
should not, therefore, have been rendered against the wife individ- 
ually, and she had no power to confess a judgment on a debt due by 
the community. If judgment was improperly rendered against her, 
and this court thinks it was, then the sheriff was not authorized to 
seize her property in order to satisfy it, and the injunction properly 
issued. 

E. L. Strother and Husband vs. George B. Hamlet, Sheriff, et al., 
839. 
Sree HomesteaD, No. 6—Fuselier vs. Buckner and Sheriff, 594. 


MORTGAGE. 


1. In a previous case it was decided by this court that the plaintiff was 
entitled to recover of defendants, as her community share, one 
fourth of the entire, property belonging to the partnership which ex- 
isted between William Malady, her husband, and Mary B. Ca‘dwell, 
and which was conducted in the name of Mary B. Caldwell. To ef- 
fect a partition pursuant to decrees of this court, a sale was made 
of a certain piece’of property on which John Mooney held a conven- 
tional mortgage. When the partition sale was made this creditor 
filed a third opposition claiming of the proceeds a sum sufficient to 
pay the amount of his mortgage on the property sold. This mort- 
gage existed on the property prior to the suit of plaintiff against de- 
fendants and before the existence of such a person as plaintiff was 
known to the mortgage creditor. 

The plaintiff, Mary Malady, can not be allowed to take one fourth of 
the proceeds of the property in question and throw on defendants 
the payment of the entire mortgage debt bearing on said property, 
or on the three fourths of the proceeds thereof. 

If plaintiff claims for the community between herself and William 
Malady one half of the property of Mary B. Caldwell, on the ground 
that there was a partnership between her husband and Mary B. 
Caldwell, conducted in the name of the latter, she must allow the 
debts of that partnership to be settled out of the assets thereof be- 
fore the partition is made. 
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Therefore the court a qua erred in requiring defendants to pay the en- 
tire amount of the mortgage debt. held by the intervenor out of the 
' share coming to them from the sale. Plaintiff must discharge a pro- 
portional part of the debt. 
Mary Malady vs. Wm. Malady and Mary B. Caldwell, John 
Mooney, Third Opponent, 61. 


2. On the twenty-ninth of December, 1869, Mrs. Hickman appeared be- 





fore a notary public for the parish of Rapides, and, under oath, de- 
clared that she was indebted to her children in a certain sum of 
money, on account of the succession of their father, she being their 
tutrix, and that they have a general and tacit mortgage on all her 
property, dating from the death of their father, in December, 1863, 
to secure said sum of money. 
The question is, whether plaintiffs have any tacit mortgage upon the 
land in controversy, whose ownership is claimed by defendant, and 
which formerly belonged to their mother and tutrix, and, if they 
ever had a tacit mortgage, whether it perished for want of pape 
inscription prior to the first of January, 1870. : 
The declaration of the mother and tutrix is the only evidence of the 
existence of the mortgage. In a suit against their mother, judg- 
ment was rendered in accordance with their petition, with mortgage 
upon all the lands of their mother and tutrix in the parish of 
Rapides, to date from the thirty-first of December, 1875. The ques- 
tion is not whether plaintiffs’ rights are to be governed by the judg- 
ment which they obtained against their tutrix, for the defendant was 
no party to that suit, but whether the evidence of the minors’ mort- 
gage was recorded in the manner and in the time and form required 
by law. Textually, it was not. 
The requirements of the law have not been complied with, and the 
declaration of the tutrix of her indebtedness to her children, and 
the recording of the same, is not the evidence the law required in 
order to secure the mortgage which the minors had upon her prop- 
erty, and which the constitution declared should cease to exist at a 
certain date, unless made to appear in a manner which the Legisla- 
ture was authorized to designate. 
The fact that the evidence which alone prescribed the mortgage was 
destroyed does not better the plaintiffs’ case. At most it is a casus 
omissus which the court can not supply, and if the missing evidence 
could be supplied, this should have been done by the officer whose 
duty it was to cause the evidence to be recorded. 

Neomie Hickman et al. vs. Amos B. Thompson, 265. 
. This court does not see how the discharge in bankruptcy of Joseph 
B. Woolfolk, who before going into bankruptcy had sold to Austin 
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Woolfolk a certain piece of property mortgaged to Labauve, can 
free said property from the incumbrance in favor of Labauve, 
whose mortgage was not interfered with by the sale. The mortgage 
was on the property when Austin Woolfolk bought it, and it is there 
now. 

Mrs. Elise Labauve vs. Henry R. Slack, Testamentary Executor, 
296. 

4. The record shows that the heirs of Mrs. Desire Tanner, including 
the minors Helm through their deceased mother, owned a planta- 
tion in common, and that, for the purpose of cultivating it, they de- 
termined to execute a mortgage thereon to raise the necessary 
funds. A family meeting was duly convoked, who decided that it 
was to the advantage of the said minors that a mortgage should be 
executed on their one fifth of said property for said purpose. Their 
deliberations were homologated, the execution of the mortgage or- 
dered and duly effected to secure the note sued on and identified 
with the act of mortgage. This is in conformity to the law and 
jurisprudence of this State. : 

J. S. Leisey vs. Branch Tanner and T. B. Helm, Tutor, 299. 

5. The testimony shows satisfactorily that the plaintiff has held con- 
tinuously the note upon which the mortgage was predicated, and 
the same on which she proceeded via executiva; it is also elear that 
she was not a party to the proceeding by which it is pretended that 
said mortgage was erased, and that she knew nothing of it. 

The mortgage contained the pact de non alienando, which enables the 
holder of the mortgage to proceed against the property into whose 
hands soever it may have passed, unless by some act or admission 
she has lost her right to this remedy. 

There is no force in the intervenor’s plea that such an admission or 
estoppel results from a certain suit instituted in the Second District 
Court by the plaintiff in the matter of the succession of Scott. The 
case, it seems, was tried and decided against the plaintiff, a new 
trial was granted, the suit discontinued, and the present one brought. 
There was then nothing like an admission of any sort made, or act 
done, which barred the right of the plaintiff to proceed now in the 
manner in which she has proceeded. 

As to the judgment decreeing the erasure of plaintiff's mortgage, it 
was obtained through fraudulent means, and is therefore without 
effect. The plaintiff's rights were not compromised by these pro- 
ceedings, which were, as to her, res inter alios acta. 

That the intervenor should be protected as an innocent third pur- 
chaser who was shielded by the mortgage certificate at the time he 
purchased can scarcely be conceded, where, as in this case, the effect 

76 
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of the protection would be to destroy the rights of the holder of 
the mortgage, who was entirely innocent of all participation in the 
acts which exposed the intervenor to loss and injury. 

It has been frequently held that a mortgage certificate is only prima 
facie evidence of the facts stated in it. The mortgagee may show 
that the mortgage certificate is untrue; that the recorder acted on 
insufficient evidence; or, in case of erasure by judgment, that he 
was not a party to the action brought or proceedings instituted to 
cancel his mortgage. In such cases the mortgage exists unimpaired, 
even against the innocent vendee who has bought on the faith of a 
certificate that there was no mortgage on the property. 

Not only were the proceedings in the Second District Court to erase 
the plaintiff's mortgage not binding on her, because she was not a 
party thereto, but, furthermore, that court was without jurisdiction 
to adjudicate upon her rights, it being a court of merely probate 
jurisdiction. 

Elvira Horton and Husband vs. W. C. Cutler, 331. 

6.. Carpenter, to secure the payment of two promissory notes drawn 
by himself to his own order, mortgaged his plantation known as the 
Willow Glen. The mortgage was in favor of B. B. Thomas or any 
future holder or holders of said notes or either of them. The mort- 
gage has been foreclosed by the present holders thereof, and an or- 
der of seizure and sale has issued. The plaintiff, the transferee of 
Carpenter, subsequently to the service of the notice of the seizure, 
sued out this injunction to restrain the sale. 

It is not pretended that the notes do not evidence a valid debt due by 
Carpenter, the maker thereof; whether he owed the nominal mort- 
gagee or not is immaterial. A mortgage may be given to secure a 
future debt. The moment the notes pased to Farrar & Dennis, who 
are the real owners, and became evidence of a real debt due by 
Carpenter, the mortgage to secure the payment attached. 

The court is satisfied that the title set up by plaintiff is a mere simu- 
lated one. Carpenter remained on the premises; no proof was 
adduced to establish the verity of the sale; the pretended transfer 
was made after notice of seizure had been served on Carpenter; 
and Richardson never went into possession after the pretended 
sale. Under such circumstances the law presumes simulation. 

Richardson vs. Cramer, Sheriff, et al., 357. 

. The question in this case is: Assuming that the wife of Weiss ever 
had a mortgage on her husband’s property, did the mortgage cease 
absolutely to exist by the failure to inscribe it prior to the first 
of January, 1870, or was it always alive, but only not operative till it 
was inscribed ? 
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The mortgage must not be confounded with the inscription. The mort- 
gage is the right which is granted to the creditor over the property 
of the debtor for the security of his debt. The inscription thereof 
is the notice which is required in order to preserve the rights of the 
mortgagee against third parties. As regards its effect on the prop- 
erty of the debtor, there is no difference between a conventional and 
a legal mortgage. It has always been necessary to record a conven- 
tional mortgage ; but until the adoption of the constitution of 1868 
it was not necessary to record a legal mortgage. 
The article 123 of the constitution recognized the existence of tacit 
mortgages, and did not prohibit them in the future. It designated 
how their existence, to affect third persons, should be made to ap- 
pear. It also provided when those tacit mortgages which were in 
existence at the time of its adoption should cease to affect third 
parties, unless the formalities to show their existence had been com- 
plied with. . 
Tacit mortgages must therefore be considered in the same light that 
conventional mortgages are, and are to be governed by the same 
rules. Under these rules the mortgage only took effect from and 
after its inscription. But from that time it was superior to all 
mortgages which came after it. In this case the mortgage of the 
wife was recorded before the plaintiff's mortgage. It, therefore, has 
precedence over 4t. 7 

M. Berwin vs. B. Weiss et al., 363. 
. Alphonse Miltenberger, one of the intervenors in this case, sets 
forth that he is bona jide owner and possessor of the property 
against which the plaintiff, in her name and on behalf of her minor 
children, is seeking to enforce her claims ; he sets forth that he ac- 
quired it free from the pretended mortgage of plaintiff by purchase 
at a public sale of the said property made by the United States 
Marshal on the third of June, 1865, by virtue of an order of the 
United States Provisional Court, rendered at the suit of the inter- 
venor to pay and satisfy a debt due to him and secured by mortgage 
on said property, executed on the twentieth of April, 1858, and he 
pleads in bar of the plaintiff's action the prescription of one, three, 
and five years. The other intervenor, Mrs. Halsey, in whose favor 
the property was mortgaged by Miltenberger for the security of 
certain promissory notes of which she is the holder, avers that Mil- 
tenberger is the owner of the property, and joins him in resisting 
the claims of the plaintiff. : 
The objection to secondary evidence to prove the proceedings in the 
Provisional Court of the United States is not well founded. The 
court a qua did not err in permitting it. The record contains abund- 
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ant evidence of the loose and irregular manner in whieh the original 
papers of the said suit were keptin said court, nor are facts wanting 
to show the strong probability that in 1871, when the present suit 
was instituted, it would have been extremely difficult, if not imprac- 
ticable, for the intervenors to obtain either the originals or an offi- 
cial copy thereof, the officers of the Provisional Court being functi 
officiis, and most, if not all of them, absent from the State. The 
effort to obtain the necessary documents would have been fruitless. 

The sale to Miltenberger in 1865 was made by virtue of an order from 
a competent court to enforce a mortgage granted and recorded in 
1858. Ten years had not elapsed; the mortgage was in full force 
and second inrank. Out of the proceeds the first mortgage, held by 
the Bank of Louisiana, was paid, and Miltenberger was subrogated 
to the rights of the holder thereof. The balance was applied to 
Miltenberger’s own mortgage—the mortgage of the plaintiff—of in- 
ferior rank—being therefore cut off. 

Besides, the plaintiff’s action was brought on the nineteenth of March, 
1871, to enforce her mortgage against the property which was sold 
under an order of the Provisional Court and adjudicated to Milten- 
berger on the thirteenth of June, 1865. The plaintiff's demand in 
reconvention to have the mortgage of Miltenberger annulled and to 
have her own declared first in rank is prescribed by five years. 

M. E. Burke, Tutrix, vs. Louis Tregre. Alphonse Miltenberger 
and Mrs. F. Halsey, Intervenors. 437. 
8. The defenses to this suit, brought on certain promissory notes 
secured by mortgage, are not well founded. 

There is nothing to indicate that the debt sued on originated in the 
loan of Confederate money, or of Confederate money received by 
the defendant from the plaintiff. The notes were given, not for a 
loan, but in payment of a debt acknowledged to be due. 

As to prescription, it has been interrupted by the acknowledgment of 
the. debt. 

The debt was a community debt, and the property mortgaged was 
community property. As such the defendant, being the head of the 
community, could be sued without regard to his wife, and whether 
the wife was dead or not. 

It is no concernment of the defendant’s that the mortgaged property 
has been sold. This is a matter between the plaintiff and the pur- 
chasers, should the plaintiff endeavor to exercise his rights. The 
only question is, whether, as between the plaintiff and defendant, 
the debt sued on is due, and whether the property mortgaged is, as 
between them, subject to the payment of the debt. This court 
thinks it is. 
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The district judge rendered judgment in favor of the plaintiff for the 
amount claimed, but denied her the right of mortgage. In this he 
erred. The plaintiff is entitled to both debt and mortgage. 

Mathilde Bienvenu, Wife of T. Broussard, vs. Valsin A. Fournet, 
623. 

9. On the twentieth of February, 1857, Fontenot sold to Barlow the 
property covered by the mortgage in question in this suit. This act 
was not recorded till the thirteenth of September, 1858. 

On the fourth of November, 1857, Barlow exchanged the property for 
another piece of property with McDaniel, who was a witness to the 
act of sale from Fontenot to Barlow, in which the mortgage was 
created on the property. 

On the seventh day of February, 1859, M¢Daniel transferred two un- 
divided thirds of this property to Reed and Fontenot. Thus, it is 
evident that when McDaniel alienated the property the mortgage 
had been duly recorded and bound his transferees. But McDaniel 
was a witness to the act of mortgage, and therefore a party to the 
act, and registry was not necessary to bind him. 

Article 3344 of the Civil Code creates no exception in this matter. 
Article 3342 declares: “ But these mortgages are only allowed to 


prejudice third persons when they have been publicly inscribed in 
records kept for that purpose,” etc. 





Article 3343 defines who the third parties referred to are; and article 
3344 declares: ‘Consequently neither the contracting parties, nor 
their heirs, nor those who were witnesses to the act by which the 
mortgage was stipulated can take advantage of the non-inscription 
of the mortgage.” Thus they are affected by the mortgage, not- 
withstanding its ncn-inscription, not because of their knowledge of 
its existence, as assumed by defendants in this case, but because 
they are not third parties. 


The transferees of McDaniel, in examining the chain of title to him 
must have seen that he was a witness to the act of mortgage, which 
was duly recorded when they acquired title from him; and all per- 
sons are presumed to know the law. 


It is impossible to see why a third possessor of mortgaged property 
should not plead prescription against the mortgage note although a 
judgment has been rendered on the note against the debtor. He 
was no party to the suit, and his rights were not affected by the 
judgment. 

If the mortgage note was prescribed when the suit against the debtor 
was instituted, the mortgage was dead; for the accessory obligation 
perishes with the prescription of the principal obligation, and it was 
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not in the power of the debtor or of the court to revive the mort- 
gage affecting property in the hands of third persons. 

The acts interrupting prescription which plaintiff offered to prove by 
parol were not done by the deceased debtor, but by his administra- 
tor after his death, and the rule of the law invoked was inapplicable. 
Therefore the judge a quo erred in rejecting the evidence. 

Daniel McDaniel vs. Dominique Lalanne et al., 661. 

10. Two acts of mortgage executed in 1850 and 1853 by Cucullu in favor 
of Villavaso have not been reinscribed, and the question is whether 
the inscription and reinscription of the act of sale from Cucullu to 
Walker, reciting the said mortgage from Cucullu to Villavaso, pre- 
serves the said mortgage. The question must be answered nega- 
tively. ; 

The article 3369, R. C. C., requires that the reinscription shall be made 
in the same manner in which the first inscription is made. This has 
not been done in this case. 

Knowledge has been held not sufficient to dispense with reinscrip- 
tion. 

The position of plaintiff that Hernandez, the intervenor and third op- 
ponent, who claims to be paid, as holder of one of Walker’s notes, in 
preference to plaintiff or his subrogee, Zunts, is estopped from setting 
up a want of reinscription, because he acquired his rights from Cu- 
cullu, can not be maintained. Hernandez is clearly a third person as 
to the acts of mortgage given by Cucullu to Villavaso which have 
not been reinscribed. It was within the power of Villavaso or his 
subrogee to preserve these mortgages by having them reinscribed 
according to law. ° 

Etienne Villavaso James E. Zunts, Subrogated, vs. Augustus W. 
Walker, Joseph Hernandez, Intervenor and Third Opponent, 
775. 

11. It is satisfactorily shown that the father of plaintiff received of his 
wife, plaintiff's mother, now dead, paraphernal property amounting 
to seventeen hundred dollars, to secure the restitution of which she 
had a mortgage, which right of mortgage is inherited by her child. 

Defendant can not compensate the debt due by plaintiff's father to her 
mother by charging plaintiff with the expenses incident to her board, 
education, ete. If compensation could be pleaded in such a case, 
still the law prohibits the tutor from expending more than the reve- 
nues arising from the minor’s estate, except with the authority of a 
family meeting, sanctioned by the judge, of which there is nothing 
in this record. 

F. L. Bridges vs. A. C. Simonton, 830. 


Sre Saues No. 2—Smith & Co. vs. Hoey, 95. 
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Sree Marrrep Women, No. 1—A. Maureau vs. Lafitte, Dufilho & Co., 
232. 

SEE Sates, No. 4—Newell vs. Shaffett, 235. 

See Sureties, No. 1—Andrews vs. Biossat, 236. 

See HusBanp anpd Wire, No. 1—Compton vs. Sandford, 237. 

Sree Taxes, No. 11—Berwin vs Legras, 352. 

Sree Taxes, No. 15—State vs. Charles Morgan, 482. 

SEE PriviLEGE, No. 5—State ex rel. Prayer vs. Recorder of Mort- 
gages et al, 534. 

Sre Sazs, No. 9—Mills vs. Waggaman, Sheriff, et al., 561. 

See Action, No. 10—Alford vs. Montejo et al., 593. 

SEE Seizure, No. 2—Citizens’ Bank of Louisiana vs. Bailey and 
Sheriff, 771. 

Sre Succession, No. 22—Leonard vs. Smith, 810. 

SEE Community, No. 2—Paul vs. Hoss, 852. 

SEE Bits anp Promissory Notes, No. 11—-Morris vs. White, 855. 


NEW ORLEANS CITY ATTORNEY. 
1. By section thirty-one of the act No. 7 of the extra session of 1870, 








which constituted the new charter of the city of New Orleans, it is 
declared that the salary of the city attorney shall be fixed by the 
Common Counc# at a sum not to exceed six thousand dollars per 
annum, and that he shall receive no extra compensation, nor shall 
any other attorney be appointed to assist him, unless by a vote of a 
majority of the Council. 


The proceeding to homologate the third drainage assessment, if insti- 
tuted and conducted by plaintiff, was but the discharge of a duty 
devolving on him as city attorney, because the law creating the office 
required him to represent the corporation “in all proceedings and 
actions to which it was party.” There is nothing in the record to 
show that “an extra fee was allowed by a vote of a majority of the 
members of the Council,” or indeed that any vote was ever taken in 
regard to it. 


Plaintiff takes a fallacious position when contending that the act of 
1861 in regard to the drainage districts, requiring, when the tableau 
of assessment is homologated, that the delinquent taxpayers shall 
be condemned in the-additional sum of ten per cent for counsel fees 
and costs, entitles him to the remuneration claimed, notwithstand- 
ing the prohibitive feature of the city charter, because, as he al- 
leges, the former is a special law, and is not repealed by the latter, 
which is a general law. The error lies in assuming that the charter 
of the city is a general law. Both acts are special statutes, and the 
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NEW ORLEANS CITY ATTORNEY—Continued. 
latter is the law applicable to the claim for extra compensation set 
up by the plaintiff. 

Plaintiff is estopped from denying that the ownership of the judgment 
in question is in the city of New Orleans by the judicial admissions 
in the petition for the homologation of the tableau of assessment— 
which petition he filed, as he says, through his subordinate, Rufus 
Waples, the assistant city attorney. In that petition on behalf of 
the city of New Orleans to homologate the drainage assessment, it 
is alleged that the city was subrogated by law to the rights, powers, 
and facilities possessed by the commissioners of the several drain- 
age districts, and judgment is prayed in favor of the petitioner in 
the capacity aforesaid. 

An attorney at law, in the face of his own judicial admissions in a suit 
which he brought for his client, can not be permitted, when he comes 
to sue to be decreed a part owner of the judgment thus obtained, 
to allege that his former client had no interest in the suit, and 
therefore has no interest in contesting with him in regard to the title 
or ownership of said judgment. 

The exigencies of plaintiff's case have forced him to the position of 
maintaining that New Orleans is really not the owner of the judg- 
ment in controversy, and therefore has no right to set up legal de- 
fenses against him; but, should this be true, he has no cause of 
action against New Orleans, and had no right to bring her into court. 

New Orleans is the real beneficiary in the drainage laws. She is the 
owner of the judgments against the delinquent taxpayers, and is 
the person entitled to enforce its collection. A party who has the 
exclusive right to merge a claim into a judgment, and after judgment 
to make the money on execution, must be regarded in law as the 
owner of said judgment. 

The Mississippi and Mexican Gulf Ship Canal Company have no direct 
interest in the judgment the title to which is the subject of this con- 
troversy. If every cent due in consequence of said judgment 
should at once be collected or at once be lost, the Mississippi and 
Mexican Gulf Ship Canal Company would neither be enriched nor 
impoverished. 

The Mississippi and Mexican Gulf Ship Canal Company have, how- 
ever, an indirect interest in the judgment. They are the contract- 
ors to do the work of draining the city under the supervision of 
the city surveyors. They have an interest in the solvency of the 
party for whom they are employed to work, and as the work pro- 
gresses from month to month they may require payment out of the 
funds set apart for the purpose. 

The fact that the State made the contract on behalf of the city affects 
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the interest of New Orleans in the beneficial results contemplated 
by said act no more than if the contract had been made by the city 
herself, and the fact that, under this contract, New Orleans is re- 
quired to apply the proceeds of the judgment, when collected, to 
the discharge of the debt for keeping up the drainage of the city, 
does not impair her ownership of the judgment against the delin- 
quents any more than the obligation invurred by the city to apply 
any and every other resource to the purpose for which it was ap- 
propriated. 

The above-mentioned prohibitive clause of the charter of the city of 
New Orleans defeats also the pretensions of Waples, the intervenor. 
He was not employed by a vote of a majority of the City Council, 
and therefore can not compel the city to allow him a fee in the case. 

George S. Lacey vs. Rufus Waples and City of New Orleans, 158. , 


NOTARY PUBLIC. 


1. This is a suit by the Attorney General in the name of the State, and 
in which joined one John B. Henry, to suspend defendant from the 
office of notary public. If Henry was improperly made a party to 
the proceeding, the State, by merely permitting an improper or un- 
necessary party to join in the action, would not be dismissed for it. 
This case is appealed from on exceptions. ‘ 

Section 2520, ReVised Statutes, says that recorders, notaries public, or 
other persons violating the provisions of the preceding section (2519) 
shall, upon conviction thereof, be liable to fines therein mentioned. 

The section (2520) provides one penalty, but does not do away with 
section 2505, which declares that a notary may be suspended for any 
just cause. He may be fined under one section and suspended un- 
der the other. The question therefore is, whether in this case there 
is any just cause. 

Defendant bases an exception upon the allegation that the penalties 
sought to be inflicted upon him relate to notaries exercising their 
functions and regard the transfer of property in the parish of Or- 
leans, defendant averring that the property transferred is in the par- 
ish cf Jefferson. The petition, however, recites that the property 
was in the parish of Orleans and Jefferson; if it be, in whole or in 
part, in the parish of Orleans, the exception would not be well taken. 

But section 2505, Revised Statutes, applies to all notaries throughout 
the State, and notaries in New Orleans are not exempt from its pro- 
visions. Therefore defendant’s exception, based on the ground that 
notaries in New Orleans are not liable to suspension, is not founded 
in law. 

On the whole, it seems that the exceptions are in reality answers to 
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the suit, and they should be regularly tried upon evidence to be ad- 
duced. If the evidence should establish the allegations, this court 
is not prepared to say the action is not well founded. Wherefore 
the case must be remanded for further proceedings. 

: State of Louisiana vs. John L. Laresche, 26. 
SEE Sates, No. 18—Merrick vs. North, 878. 


NOTICE Of DISHONOR. 


SEE InporsEr, No. 2—Aurianne vs. Eschbacher et al., 48. 


NOTICE OF SEIZURE. 


1. Notice of judgment must be given to the defendant in execution 

three days previous to the advertisement. This notice has not been 

’ given to Lapene, one of the plaintiffs in injunction. It has been 

held that the non-observance of this requisite of the law vitiates 
the sale of property under execution. If the sale for the want of 
this formality is to be declared void, it follows that the sale can be 
prevented for the same reason. 

It is contended for defendants that judicial process can not be enjoined 
on a mere irregularity in the mode of its execution. It is not a mere 
irregularity which is complained of here. Plaintiff sets up what 
has been decided to be an absolute nullity. 

_ Proper notice of seizure was given to Jacks, but notice to Jacks did 
not fulfill the requirements of the law, as to notice to Lapene. Ser- 
vice of notice of seizure on Lapene’s partner is no notice to Lapene. 
The partnership existing between them was an ordinary partner- 
ship. Jacks was not Lapene’s agent. 

That the defendants in this case considered Lapene entitled to notice 
is shown by the fact that they caused him to be notified. The only 
difficulty is, that the notice was not given as required by law. 

Because the judgment against Lapene & Jacks was in solido, it does 
not follow that notice to Jacks was notice to Lapene. He might 
have owned other property besides the property seized. If so, he 
had the unquestionable right to point out such property, to satisfy 
the judgment which was about to be executed against him, or he 
might have been willing to pay it. 

It does not matter that the property seized was partnership property. 
Lapene’s interest in it was to be sold. His property was to be taken 
from him, and notice to him of that fact was prerequisite. 

Animals and utensils attached to a plantation and manufactories, and 
such articles as can not be easily removed, must be sold on the spot 
where they were taken, on the day and hour appointed by the 
sheriff. 
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NOTICE OF SEIZURE—Continued. 

Mares used exclusively under the saddle and in harness, and not in 

the cultivation of the plantation, can not be considered as part of 
the realty. 

’ The evidence is satisfactory that the boilers could be removed without 
damage to the sugar-house, and therefore it was not necessary that 
the whole property should be sold under the separate appraisement 
of the boilers. 

As to the question of the vendor’s privilege on the boilers, it is res 
judicata, it being settled by the judgment which is now stayed by 
this injunction and which decreed the privilege. The question can 
not be re-opened. 

Jules Lapene & L. F. Jacks vs. D. C. McCan & Son et al., 749. 

2. It was not necessary, when the notice of seizure was served, that 
the sheriff.should notify the defendant in execution to divide the 
lands seized into lots of not less than ten, nor more than fifty acres. 
This was not required at the time of seizure. It must be done before 
the sale, and a defendant in execution can not presume that the 
sheriff will not follow out the law in the execution of the judgment 
which he is intrusted with. 

That part of the land seized belongs to third parties to whom he is 
bound in warrantee as the vendor thereof is a matter which con- 
cerns the owners of the property, and not the defendant in execu- 
tion. 

James W. Howard vs. M. A. Walsh, Sheriff, et al. S. J. Wimbish 
and T. J. Howell, Intervenors, 847. 


NOVATION. 


1. This case turns on a question of novation. The original notes of 
Levasseur & Co. to plaintiffs were given up to the former with the 
exception, perhaps, of one of them not in the possession of the plain- 
tiffs at the time. An exchange of notes took place. Plaintiffs re- 
ceived the new notes executed in their favor by defendants in pursu- 
ance of an agreement entered into between the parties. The inten- 
tion to extinguish the old notes and substitute the new ones to rep- 
resent the reduced amount of the indebtedness as fixed by the com- 
promise and adjustment of their affairs by the parties, is sufficiently 
apparent. The plaintiffs therefore had no right to enforce payment 
of the original notes, which were no longer obligations against the 
defendants. L. H. Gardner & Co. vs. Levasseur & Co., 679. 

2. The question is, whether a draft given in payment of rent and sub- 

sequently lost and not paid was in any sense a novation of the debt 

due for rent. It must be answered in the negative. The receipt 
states in express terms that the draft would discharge the debt only 








1108 INDEX. 
NOVATION—Continued. 
when paid. It was not paid. This was not the substitution of a 
new debt for an old; it was nothing more than an order on a third 
party to pay the debt of the debtor. The order, having not been 

satisfied, left the debt as it was before the order was given. 

The plaintiff was therefore entitled to his writ and to the privilege 
upon the property which he caused to be seized. As to the interven- 
er claiming to be paid for supplies furnished for raising the cotton 
seized, he only appeared to assert his rights after the property had 
been bonded. It was too late. — 

John F. Phifer vs. J. D. Maxwell, James Campbell, Intervenor, 
862. 


NUISANCE. 


1. The distillery complained of as a nuisance in this case was estab- 
lished under authority from the city. The defendants are in pursuit 
of a lawful business, and the evidence does not show anything to 
warrant the conclusion that they are not conducting it properly and 
with a due regard to the police regulations of the city. 

The smoke and noise may disturb the plaintiffs, but it is an inconven- 
ience from which, under the provisions of article 669 of the Revised 
Code, they can not be relieved. 

As the city of New Orleans authorized the establishment of the distil- 
lery, it can not be presumed that it is in violation of its police regu- 


lations. 
John L. Lewis et al. vs. Behan, Thorn & Co. et al., 130. 
OBLIGATION. 
SEE CoNFEDERATE Money, No. 1—Hyames vs. Baer, 801. 
PARTNERSHIP. 


1. The plaintiff claims by virtue of a judgment to have a lien and privi- 
lege for supplies furnished on a plantation owned and cultivated in 
partnership by and between himself, Mre. Widow Michel, and P. E. 
Michel; her son, which privilege and lien he maintains to exist, for 
the amount of his judgment, on the share owned by Mrs. Michel in 
said tract, and he prays to have it enforced against the said share 
and interest of his debtor in said plantation, which said debtor has 
fraudulently transferred to her son by an act of sale alleged to be 
null and void. 

This court is of opinion that there was no partnership in the land cul- 
tivated by Mrs. Michel, by plaintiff, and P. E. Michel, but that they 
were joint owners of it. It was used by common consent for carry- 
ing on the cultivation of sugar through a partnership which was dis- 
solved by the seizure and sale of P. E. Michel’s portion in the land 
by one of his creditors, but the land cultivated by the partnership 
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PARTNERSHIP—Continued. 
was no part of said partnership. It was only the use of the land 
which was brought into partnership. 

The doctrine followed on this point has been applied by this court to 
the case of part owners of steamboats employed in carrying per- 
sons and property for hire, and it has been held, in the absence of 
an express stipulation to the contrary, that the use of the steamboat 
only is brought into the partnership, and not the property and own- 
ership of the boat, which remains in the part owners as tenants in 
common, subject, however, to the privileges which the law granted 
in certain cases to the creditors of the partnership. 

Amelie Theriot vs. Michel, 107. 

2. Plaintiff sues defendant for an alleged balance due on the purchase 
by the latter of the interest of the former in their commercial part- 
nership and certain items which plaintiff avers the said partnership 
owed him prior to the said sale of his interest, and which he says 
were included in the debts assumed by the defendant. Without 
clear proof that such a claim by the selling partner was expressly 
assumed by the purchasing partner, it will be considered included in 
fixing the purchase price of the interest sold. 

Henry W. Strickland vs. James W. Terry, 292. 

3. New parties may be made at any time pending the trial of a case, 
provided the trial is not delayed or the issue changed. As to the 
right of the administrator of the deceased partner of plaintiffs to 
join in this suit, it is undeniable. The-matter which is before this 
court is not of a commercial charaeter. It involves the title to real 
estate. Commercial partners may own real estate, but the real es- 
tate owned by them does not enter into their commercial assets. As 
regards that species of property, they are joint owners. In sucha 
suit it was not only the right, but it was the duty of the administra- 
tor of the partner who had died to make himself a party to that 
suit in order that the interest of the partner in the property should 
come under his administration. 

That Guilbeau Brothers are the owners of the drafts sued upon is evi- 
dent from the fact that they hold it and that no one else claims it. 

It was optional with plaintiffs to sue on the draft given for the object 
purchased, or to ask for a rescission of the sale. Compensation can 
not be pleaded in a case like this. The sale was made for cash; the 
price should have been paid in cash. The accepting of the draft in 
the place of cash was merely an accommodation to defendant. It 

never could have been contemplated by the plaintiffs that it was a 
mere trap by which the defendant was to secure the payment of a debt. 
Guilbeau Bros. vs. Jos. Melangon, 627. 
Sree Morteace, No. 1—Mary Malady vs. Wm. Malady, 61. 
SEE EMPLOYER AND EMPLOYEE, No. 2—Jeter vs. Penn, 230. 








1110 INDEX. 


ete _ —_— 


PLEDGE. 


See Brits anp Promissory Notes, No. 5— Ducasse vs. Keyser & Mc- 
Kenna, 419. 


PLEADINGS. 


1. It was clearly incompetent for the defendant to set up in compensa- 
tion against the note sued on the unliquidated claims alleged to be 
for services rendered as an attorney. 

Charles F. Berens vs. Robert J. Ker, 96. 

2. Being sued on certain promissory notes, the defendant pleaded the 
general issue. Subsequently, with leave of the court, he filed a 
supplemental answer, in which he set up want of consideration. 
The supplemental answer changed the issue, and no testimony 
could be heard under it. " 

Philtp Avegno vs. George A. Fosdick, 109. 

3. In an action for tort a wrongful act at another time and place from 
that set up in plaintiffs petition can not be pleaded in reconvention. 

The court a qua did not err in requiring defendant, before going into 
trial, to elect between the plea of justification and the general de- 
nial, and to base his defense solely on the one or the other, the two 
defenses being inconsistent. The defendant elected the plea of 
justification. 

The court below did not err in refusing to admit testimony of wit- 
nesses and publications of newspapers in regard to the malicious 
conduct and feeling of .plaintiff toward the defendant. The testi- 
mony was irrelevant. The previous conduct and the feelings of 
plaintiff toward defendant were matters entirely foreign to the issue 
presented by the pleadings. 

Defendant has utterly failed to justify his conduct in the use of his 
slanderous and libelous words. 

Wm. C. Harrison vs. W. L. Jurgielwiez, 238. 

4, From the allegations of the petition, it appears that plaintiffs in in- 
junction were aware of the defense of payment in the suits which 
they recite in their petition as having been brought against them, 
and yet they neglected to plead it, when the order of seizure and 
sale was sued out, when a personal judgment was recovered for the 
balance due after exhausting the mortgage, and when defendants - 
sued to set aside a simulated conveyance of a tract of land from 
Rudman to Caroline Perry, and subject it to the payment of said 
judgment. 

Now, fourteen years after one of the alleged payments, nine years 
after the other, seven years after the personal judgment, and more 
than one year after the decree ordering the sale of the land for 
which the twelve-months bond was given, plaintiffs sue out an in- 
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junction, plead payment, and set up a demand for damages occa- 
sioned by the suits in which defendants recovered judgments against 
them. 

In the suit to subject to defendants’ judgment the land which was 
afterward sold on twelve-months credit, both of plaintiffs were par- 
ties; had they set up the defense of payment, which they were fully 
aware of, and established it, the court would not have ordered the 
Jand to be sold to satisfy defendants’ judgment. They can not now 
plead a defense which they should have urged then. 

Joseph Rudman et al. vs. Bridget Bockel and Husband, 276. 

5. The employment of plaintiffs to defend a suit against the parish of 
St. Bernard was the creation of a debt, and no provision was made 
for the payment thereof. The contract was therefore invalid, under 
section 2786, Revised Statutes. But as the defendant, against whom 
judgment was given, neither appealed nor answered the appeal 
praying an amendment of the judgment, the judgment must be 
affirmed. 

The request in the brief for an amendment of the judgment so as to 
reject the demand of plaintiffs will not be noticed. Pleadings can 
not be made in a brief or argument of counsel. 

Lacey & Butler vs. Police Jury of the Parish of St. Bernard, 
455. 

6. In this court the widow claims in brief and argument the recogni- 

tion of her contmunity rights. This claim was not set up in the 

court below, and parties can not go beyond their pleadings. 
Succession of Wm. M. Smith, 528. 

In this instance the judgment on the merits was premature. There 

had been no answer or trial on the merits when the final judgment 

perpetuating the injunction was rendered, after overruling an excep- 
tion to the jurisdiction of the court. 
Joseph S. Bouchard vs. Mrs. M. Mulvey et al., 549. 

8. In this case the plea in compensation and reconvention, being based 
upon a claim for damages arising from a seizure in a matter alto- 
gether disconnected from the plaintiff's demand and an open account 
against the plaintiff, can not be maintained. 

Alfred Moss vs. James Munn & Co., 574. 

9. The court a qua erroneously maintained defendant’s exception and 
dismissed this suit. There is no dispute about the capacity of the 
plaintiff, and an administrator has the right to sue for debts due to 
the estate so long as he continues to be administrator. No answer 
was filed and no default was taken. There was therefore no issue 
joined on the merits. The case is remanded. 

Joseph T. Labit vs. M. A. Perry, Natural Tutrix, 591. 


=I 
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10. Objections must be explicitly made, and not in general terms, as ap- 
parent on the face of the record. 
Successions of J. O. and Anne Mc €all, 713. 


11. Defendant took a rule to show cause why the injunction taken 
against him should not be set aside. The judge dismissed the rule, 
and considering that the rule was an answer, made the injunction 
perpetual. This was an error. The rule did not put the matters in 
contest between the plaintiff and defendant at issue, and the defend- 
ant, after the rule was discharged, had a right to file his answer. 
The case is remanded to give defendant an opportunity of answer- 
ing. State of Louisiana vs. E. Booth, 726. 


12. The judge a quo erred in permitting the filing of an answer to the 
opposition by another creditor, and after the case had been fixed 
for trial. Replications are not allowed in pleading in this State. 
The opposition is in the nature of an answer, and no answer to that 
should have been allowed, much less by another creditor, and after 

- the case had been fixed for trial. 
Succession of E. P. Overby. Final Account of Public Adminis- 
trator. Opposition of E. D. Duckworth, 820. 


13. All matters which show the transaction to be void or voidable in 
point of law, on the ground of fraud or otherwise, should be pleaded 
specially. 

No appellate court should be called to decide upon questions that were 
not raised in the court below. In the present case it is manifest that 
there was no effort to make good, while the evidence was being ad- 
duced, the charges of fraud and concealment, which are now urged 
so strenuously in the argument. 


The failure on the part of the association to object to the itemized 
statement of loss that was presented to them, or to answer the let- 
ters of plaintiff's attorney, had an appearance of indifference, the 
tendency of which would be to put them in the light of acquiescing 
in a claim, which, if they had thought it fraudulent or unfounded, 
they would naturally be supposed to have repudiated. 

Nicholas Theodore vs. New Orleans Mutual Insurance Associa- 
tion, 917. 


14, A bill of exception to evidence, on the ground that it seeks to re-open 
issues that have been settled by a previous judgment, will not be 
sustained, except on the basis of a plea of res adjudicata. Unless 
that plea has been specially made the evidence will be admitted. 


Where a debtor puts notes due him by a third party into the hands of 
his creditors, as collateral security, and the creditor, with the con- 
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sent of debtor, delays action on the notes until the maker of them 
becomes bankrupt, the loss must fall on the debtor. 
J. H. Mitchell, Executor, vs. Abraham Levi, 946. 
Sree Evivence, No. 8—Marionneaux vs. Dardenne, 457. 
See ArracuMeEnt, No. 5—Taylor vs. Kehlor, Updike & Co., 530. 
Sree Succession, No. 16—Succession of Romero, 607. 
Sree AGENT AND Principat, No. 6—Dumartrait vs. Kemper, 620. 


POLICE JURIES. 


1. 


This court has had frequent occasions to advert to the entire absence 
of any authority or power of police jurors, under the general law of 
the State, to make and put into circulation negotiable instruments, 
and to announce that the exercise of that power can only take place 
under a special grant of the Legislature. No special grant of such 
power is shown to have been conferred upon the parish of Plaque- 
mines. Louis Mathe vs. Parish of Plaquemines, 77. 
This is a suit on two promissory notes. Several grounds of defense 
are stated in the answer, but it is sufficient to notice only one of 
them; which is, that the police jury of the parish of Concordia had 
not the power to create a debt by borrowing money, or to bind the 
parish by issuing negotiable instruments by which to raise money. 
The Citizens’ Bank vs. the Police Jury of the Parish of Concordia, 
263. « 


. If the police jury were without authority to issue the warrants sued 


on, they were without authority to bind the parish by confessing 
judgment for their amount. . 


In this case the evidence does not show that the debts for which the 


warrants are alleged to have issued were regularly created, and that 
means were provided for their payment as required by law. 
George C. Benham vs. Parish of Carroll, 343. 


4. Plaintiff's demand is based upon an ordinance of the police jury, 


adopted March 7, 1876, appropriating a certain sum of money to be 
paid to plaintiff for claims, warrants, etc. The defense is that said 
ordinance did not create any legal obligation, because juries are pro- 
hibited from contracting debts without fully providing in the ordi- 
nance creating them the means of paying the principal and interest 
of the debts so contracted, which was not done in the ordinance in- 
voked, and there was no money in the treasury. The defendant fur- 
ther asserts that the police jury was without any power to issue and 
put in circulation such warrants and instruments as plaintiff pre- 
tends to hold and to make defendant responsible for. 

The ordinance above mentioned does not seem to come within the rule 
invoked by the defendant, as it did not create a debt, but merely 

77 





| 
| 






1114 INDEX. 


+ 





POLICE JURIES—Continued. 


recognized existing obligations, which, under the evidence in this 
case, were created by law in favor of the parties originally holding 
them. 


The doctrine announced in the case of Sterling vs. West Feliciana, 26 


An. 59, and in Flagg vs. St. Charles, 27 An. 319, can not be invoked 
in this suit, because it is not, as to this part of the demand, brought 
on the instruments condemned in said cases, but on this ordinance, 
and this court thinks it is within the power of the police jury to ac- 
knowledge and order the payment of such claims as the evidence 
shows those to be and which are authorized by law—the fees of cer- 
tain officers, witnesses, etc.—the amount of which is fixed by law. 
Ivy I. Davis vs. Parish of Caldwell, 860. 
See Taxes, No. 9—Beauregard vs. Parish of East Baton Rouge, 
306. 
See Warrants, No. 3—Bertrand vs. Parish of Vermilion, 588. 
See Warrants, No. 4—Hortense Dupérier vs. Police Jury of the 
Parish of Iberia, 613. 


PRACTICE. 


1. 


After issue joined, and after the case had heen set down for trial 
on the summary docket, and on the day fixed for trial, the court 
granted a special jury to plaintiffs, and, the defendant feeling ag- 
grieved because illegally delayed in the vindication of his legal right, 
took a bill of exceptions. The exception was well taken. At that 
stage of the case the supplemental petition of plaintiffs calling for a 
special jury should not have been entertained, and the order should 
not have been granted. 

State of Louisiana ex rel. Attorney General and F. E. Dumas vs. 

Thomas Carey, 49. ; 


2. It has been decided that the right to annul a judgment is not re- 


9 


vw. 


stricted to the causes specified in article 607 of the Code of Practice. 
But to entitle one to such relief it must be shown that it would be 
against good conscience to execute the judgment, and that there 
has been no laches or negligence on the part of the party complain- 
ing. The judgment complained of is one of nonsuit, and is the re- 
sult of negligence of the plaintiff. It was his duty to know what 
was being done in his case in the court in which he had instituted it. 
Nor does the evidence show that there was any fraudulent misrep- 
sentation made to obtain the judgment. 
Frederick B. Brand vs. James Stafford, 51. 


After a case has been submitted by a party on the merits, be will not 
be permitted to file a motion or to raise new issues, unless such au- 
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thority be granted or reserved to him at the time he submits the 
case. 

The attempt to invalidate the title of plaintiffs to the property de- 
scribed in their petition is'a failure. Bourgeois, from whom they 
derive their title, acquired in May, 1856, a good one from Kees, 
which was duly recorded, and the pretended sale from Kees to Mee- 
gel by private act in 1863 was a nullity, because it was the sale of 
the property of another. 

Joseph O. Toups et al. vs. Edward Meegel, 111. 
4.. It is required by the. law that the affidavit to the absence of the 
district judge be made by plaintiff, his agent, or attorney. Here it 
was made by the plaintiffs’ attorney. This fulfills the requirement 
of the law. After having signed the petition as attorney, it was not 
necessary that he should reiterate his capacity in the affidavit. 

It has repeatedly been held that, as regards the executory process, 
this court will not look beyond the authority of the act upon which 
the fiat issued. 

Consolidated Association of the Planters of Louisiana vs. Em- 
manuel Chol, 120. 
5. The only question in this case is, whether or not the plea of lis pen- 
dens should be maintained in an executory proceeding. 

Here the writ in the first suit having issued for too much was returned 
into court, the costs were all paid, and, instead of ordering an alias 
writ ona prayer for more than the amount really due, the plaintiff 
filed another petition and prayer for the correct sum, and obtained 
a new order. The second petition was, under the circumstances, a 
virtual abandonment of the first, or merely supplemental thereto, 
changing the amount claimed on the same note. It is certain that 
the plaintiff could not have proceeded on both orders at the same 
time to sell the same property under the one single mortgage, and 
the defendant has no ground of complaint as to the second order. 

The executory proceeding is not a suit in the ordinary signification of 
the term, but is merely the aid of the judicial power to give force 
and effect to what is equivalent to a judgment confessed ; and when 
there are actually no proceedings pending on the petition filed there 
can be seen no reason why another demand fora writ may not be 
filed, provided the defendant is not injured thereby, and in this case 
no injury or any annoyance could result to the defendant by the 
filing of the second petition for the executory process. 

Pierre Rousseau vs. Estate of Blaise Bourgeois, 186. 
6. When the case was called for trial, the delay within which the com- 
mission to take plaintiff's testimony was to be returned had not ex- 
pired. No steps were taken to cause the time granted for the return 
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of the commission to be curtailed. No offer was made to admit the 
facts which the commission was obtained to establish. The judge 
a quo erred in not continuing the case. 

M. M. Ada Calhoun vs. Mechanics’ and Traders’ Bank, 260. 

7. The court below correctly held that this suit was virtually a petitory 
action brought against Mrs. Martha A. Davidson, the lessee of Jos. 
Carroll, and that the executrix of said Jos. Carroll, the lessor, had 
the right to come in and defend the suit. 

It was the duty of the plaintiffs to have made the lessor and owner of 
the property in dispute a party to the suit. Nothing could be ac- 
complished without it, as the title of Mrs. Martha A. Davidson was 
divested by the sale on the execution of Carroll, Hoy & Co., and 
passed to Jos. Carrol]. It was the duty of Mrs. Carroll, the execu- 
trix of the estate of her husband, to defend the suit and protect her 
lessee, Mrs. Martha A. Davidson, from execution. 

Pleasant H. Davidson et al. vs. Martha A. Davidson, 269. 

8. The decision of this court in the case of Hennen vs. New Orleans 
and Carrollton Railroad Company, 20 An., page 544, relied upon in 
favor of Golding, the surety, does not apply to the proceedings in 
this suit. A majority of this court think that the authority quoted 
refers to and governs proceedings in the courts of this city alone, 
where by rules of court notice of trial is required, and not to pro- 
ceedings in the courts of the country parishes, where notice of trial 
is not shown to be necessary by any rule of court. 

State vs. Floyd and Golding, 553. 

9. The evidence shows that the defendant owns property in this State. 
Under the laws and the jurisprudence of this State that is sufficient 
to authorize an absentee to be sued therein. 

D. B. Penn vs. John Evans, Jr., 576. 

. Plaintiff, having elected to sue on a contract which he failed to es- 
tablish, can not recover on a quantum meruit. But as he served de- 
fendant in the capacity of an overseer, his right to demand the value 
of his services should be reserved to him. 

Edward Provost vs. H. B. Carlin, 595. 

. For the purposes of the trial on defendant’s exception, the allega- 
tions of Buckner, the plaintiff, must be taken as true. It would 
then appear that a fictitious claim was made, to defraud bona fide 
creditors of their mortgage rights upon the property seized. One 
having a real right upon property has the right to oppose the claims 
of all persons who assert rights against the property, which, if main- 
tained, would defeat his claim. The judge a quo erred in maintain- 
ing the exception and dismissing the suit. 

H. S. Buckner vs. M. T. Gordy, Sheriff, et al., 596. 
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13. The plea that the order of sale obtained by the administrator is null, 
because, if the estate is solvent, notice of an application to sell must be 
given to the heirs, and reasonable notice must be given to the inter- 
ested parties; and, if insolvent, the administrator, being the trustee 
of the creditors, his first duty is to them, and all proceedings for the 
sale of the property must be carried on contradictorily with them, 
is not well founded. 

It was the duty of the administrator to have the property sold if the 
estate was in debt, and that fact is shown by plaintiff, who claims to 
be a creditor thereof for a large sum. The orders of sale were nec- 
essarily ex parte and no injury can befall the plaintiff in conse- 
quence of it. This court does not see in what other way he could 
be paid. 

Tertrou vs. Comeau, 633. 
j4. The trial by jury in the case was properly refused, it being the set- 
tled practice of the court below to refuse application for a jury after 
the case has been once fixed and continued by preference. The case 
having been set down for trial, the application for a jury was too 
late. Wheeless & Pratt vs. Fisk, 731. 

45. ‘The proceeding is irregular and inadmissible. It is not regular to 
issue an ex parte order in favor of one or more creditors, without 
notice or proof, for the sheriff to sell property under administration 
to pay said creditors. Proceedings should be taken contradictorily 
with the administratrix, to have property sold to pay all the debts 
of the succession. 

Succession of John P. Spears. Application to seize and sell 
Property, 804. 

16. The only judgment which could have been rendered, based on the 
failure of the plaintiff to appear and prosecute the suit, was one of 
nonsuit. Under the reconventional demand for damages, the de- 
fendants might have insisted upon a trial of the cause, notwith- 
standing the absence of the plaintiff, but they could not dismiss the 
main suit and try the reconventional demand afterward. Besides, a 
jury had been allowed in the case, and no trial could legally have 
been had without a jury, except by consent of parties. 

Warfield vs. Hamlet, Sheriff, 814. 

‘17. This suit was instituted by the defendant in injunction against the 
. securities on the injunction bond, to recover damages arising out of 
;the alleged improper issuance of the injunction. To this demand 
;the plea of res judicata is opposed. The judge a quo erred in sus- 
;taining it. The present defendants were not before the court, when 
;final judgment was. pronounced in the case wherein the injunction 

,issued, and nothing was decided as to them. 
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Article 304 of the Code of Practice relative to injunctions applies only 

to injunctions which arrest a judgment. 

Actions upon bonds are not prescribed in three years. 

D. H. Sheppard vs. J. H. Sheene et al., 816. 

18. Plaintiff obtained against defendant judgments which became final. 
Defendant provided for the payment thereof by levying a tax. But 
the city officers refuse to collect it. Proceeding by motion, plaintiff 
obtained an order upon the administrator of finances to collect the 
same. No exception was taken to this mode of proceeding. The 
answer sets up many defenses which might have been, but were not, 
urged to the original suits. They can not be considered now, be- 
cause the judgments have become final. Plaintiff’s action is justi- 
fied by article 2450 of the Revised Statutes. 

Jones vs. City of Shreveport, 835. 

19. The petition alleges that the plaintiffs resided in the city of New 
Orleans, without saying in the State of Louisiana. If the judge a 
quo erred, it was in sustaining the exception on this point. The 
amendment was properly allowed instanter and without service. 
Courts will not exact the performance of vain things. The service 
of the amended petition would have been a useless formality. 

John Chajfe, Brother & Son vs. Thornton, Edwards & Robinson, 
837. 

20. Defendants have objected to the filing of plaintiffs’ amended peti- 
tion on the ground that it came too late and it altered the substance 
of the demand. The objection is not well founded. The amend- 
ment was made before the trial, and it does not appear to be such 
a change in the character of the demand as is contemplated by the: 
Code. 

Unless the plaintiffs were notified of the proceedings in bankruptcy, 
they were not parties to them and were not bound thereby. The 
only thing which has the appearance of notice is the schedule and 
publication which are filed by the bankrupt. But this is not suffi- 
cient. The parties in interest must be notified, and of this fact. 
there is no evidence inthe record. _ 

J. B. Pickett et al. vs. J. A. Haynes et al, 844, 

22. After hearing the parties the court below rendered final judgment 

rendering peremptory the mandamus permitting relator to examine- 

the books, papers, and affairs of the bank, but giving no permission 
for the appointment of experts to aid him. Subsequently the court. 
made an ex parte order appointing two experts to aid relator. 

The court a qua erred in granting this supplemental order. It was not: 

at the time in the power of the court to re-open the case and make 

this order, The judgment had been signed ten days previously, 
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disposing finally of the mandamus case, and there was no suit 
pending in which the order in question could be granted. 
State ex rel. F. C. Mahan vs. Accommodation Bank of Louisiana, 
874. 

23. It is not necessary that the parish judge, acting in the absence of 
the district judge, should have caused to be taken a rule to show 
cause before issuing the injunction prayed for. There is nothing in 
the law upon this subject which requires the judge to do this. The 
amount of the bond to be given is such as the court may determine. 
This is a matter of discretion with the judge, which this court is not 
to interfere with. 

State ex rel. John A. Dardenne vs. Judge of the Fifth Judicial 
District Court, Parish of Iberville, 889. 


See Sass, No. 1—Succession of Haggerty, 87. 

See Crration, No. 1—Anne Castell vs. Thomas Castell, 91. 

See Courts, No, 1—State vs. Williams, 310. 

Sere SHERIFF, No. 1—Roos & Co. vs. Merchants’ Mutual Insurance 
Company, 319. 

SEE Juries, No. 2— Widow Cormier vs. Soye et al., 543. 

Sre Saues, No. 10—Aymar vs. Delmas & Halley, 582. 

See Jurispiction, No. 17—Mossy vs. Gordy, Sheriff, 585. 

SrxE Succession, No. 15—Cavaroc et al. vs. Fournet, Administrator, 
587. ° ; 

SEE SHeEnriFF, No. 2—Buckner vs. Gordy, 619. 

SEE Succession, No. 17—Durand vs. Delahoussaye, 622. 

SEE PaRTNERSHIP, No. 3—Guilbeau vs. Melangon, 627. 

Sree ApprEaL, No. 57—Lahargue vs. Waggaman, Sheriff, 904. 


PRESCRIPTION. 


1. The plea of prescription of one, two, and three years is not applica- 
ble to the account sued upon, which is for the reimbursement of out- 
lay, moneys advanced, provisions furnished, etc., for the use and 
benefit of the defendant by the plaintiff as negoliorum gestor, and 
which can be prescribed only by the term of ten years. 

Charles F. Gaudé vs. Francois Gaudé, 181. 

2. Upon its face, the obligation which is the foundation of the note on 
which the estate of Jabez Tanner is sued was prescribed when the 
note was executed. It purports to have been done for work done 
and money advanced. That portion of the alleged debt which was 
for work done, if plaintiff was a laborer, was prescribed by one year. 
If an overseer, his claim was barred by three years. That portion 
of it which was for money advanced was also barred by three years. 
If the note was given as alleged, in renewal of another note, which 





1120 INDEX. 








PRESCRIPTION—Continued. 


could not be paid, and which represented a large sum of money due 
to plaintiff, this second note which is the note sued on, is dated Feb- 
ruary 11, 1867, and this suit was instituted on the twelfth of Novem- 
ber, 1874. Again, prescription has run, and is not interrupted by 
payments said to have been made at different times down to the first 
of January, 1872; these alleged payments appear by indorsements 
on the back of the note. But they are not signed by any one. The 
judge a quo erred in permitting parol evidence to prove their verity. 

It is contended that a clause in a lease offered in evidence is a written 
acknowledgment of the debt sued upon, which takes it out of pre- 
scription. But the lease having been entered into on the thirty-first 
of December, 1868, more than five years had elapsed before the in- 
stitution of this suit. Prescription, therefore, had again been ac- 
quired. 

E. C. Brierly vs. N. H. Johns and Sidney Tanner, Administrators 
of the Estate of Jabez Tanner, 245. 

. The plea of prescription can not avail in this case. It appears that 
the husband of defendant, who was the agert of his wife, acknowl- 
edged the claim by paying a small portion thereof before prescrip- 
tion had accrued. 

L. B. Clarkson vs. Mrs. Marcilla P. Williams, 247. 

. The plaintiff in execution, which is enjoined by Mrs. Bourlon, at- 
tacks on several grounds the validity of the judgment of separation 
between her and her husband. The record shows that more than 
one year elapsed between the dates of either the judgments of the 
seizing creditor, or of the wife for separation, and the date of this 
proceeding or the date of the seizure enjoined. The plea of prescrip- 
tion of one year filed in this court must prevail. 

Mrs. E. Bourlon, Wife of H. Verges, vs. E, Waggaman, Sheriff, 
et al., 481. 

. The judgment sought to be annulled was rendered in 1873. This 
action to annul was brought in 1875. The time in which it could 
have been attacked had passed. 

James 8. Robichaud, President Police Jury, vs. Thos. W. Nelson 
et al., 578. 

. This is a petitory action. Prescription is pleaded. Under the facts 
of the case, the titles by which defendant holds are sufficient at 
least to sustain the prescription of ten years, and defendant has 
shown possession in herself and her authors for about thirty years. 

Sophia Martin, Executrix, et al., Heirs, vs. Frances E. Brashear 

and Husband, 581. 
7. In support of his plea of prescription defendant alleges that the 
payments shown to have been made were in Confederate money, 
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‘8. 


9. 


and therefore no payments. But any payment, no matter in what 
currency, is an acknowledgment of the debt, and therefore inter- 
rupts prescription. 

Lastie Dupré vs. Richard H. Lumpkin et al., 584. 


The prescription of three years is pleaded by defendant against the 
claims on which this suit is based. The plaintiff contends that the 
instruments on which she sues are either promissory notes and 
prescribed in five years or acknowledgments of debt and barred 
only by the prescription of ten years. This is correct, and the evi- 
dence is that both were signed on the same day, November 17, 1868. 
This suit was instituted in April, 1871, which takes both out of the 
prescription sustained by the judge a quo who decided that said in- 
struments were receipts for money loaned. 
Eliza Baylies vs. Tarmesia Nash, Administratrix, 590. 


This suit is to collect the balance of an account rendered. The de- 
fense is a general denial and the prescription of three years. The 
accounts were rendered and sent to the defendant when the supplies, 
ete., were furnished, regularly and in the usual way, and the account 
sued upon was sent by the regular vehicles of communication. The 
presumption is that they were received by the defendant. No evi- 
dence was introduced to rebut this presumption. 


A written acknowledgment is not necessary to constitute an account 


stated. An account rendered, unless objected to within a reason- 
able time, is an account closed, compte arrete, from its presumed ap- 
proval. What is a reasonable time will depend upon the relations 
of the parties and the usual course of their business. An account 
closed, un compte arrete, is prescriptible only by the lapse of ten 


years, and the onus was on the defendant to show that any portion 
.of it was not due, which has not been done. 


Darby & Tremoulet et al. vs. Widow Charles Lastrapes, 605. 


10. The mortgage debt, the payment of which was extended from 1861 


to the first of March, 1862, became exigible at that epoch. The 
conditions of that extension were the payment of certain interest 
and of all lawyers’s fees and other necessary expenses that might 
accrue in the event of the plaintiff's having to resort to compulsory 
means to enforce payment of his mortgage debt. Payment not 
‘being made in March, 1862, the plaintiff could have proceeded on 
his mortgage note and also upon his claim of six hundred dollars 
paid by him for attorney’s fees and costs. Prescription therefore 
began to run upon the six-hundred-dollar claim from the first of 
March, 1862. The plaintiff instituted this suit on this claim in May, 
1872—more thar ten years having intervened between the time when 
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he might have brought this action and the date at which he did 
bring it. The demand ls barred. 
Ethan Allen vs. Elizabeth McWaters, Wife, et al., 609. 

. The note sued on matured on the first of March, 1860. The proceed- 
ings of the meeting of creditors, of whom plaintiff was one, were 
homologated on the eleventh of June, 1861, and this suit was 
brought on the eighteenth of October, 1873. 

Whether the list of creditors filed is regarded as an acknowledgment 
of the debt, or the homologation of the proceedings of the creditors 
as a judgment on the debt (which, however, this court does not), the 
plaintiffs claim would be prescribed, as more than ten years have 
elapsed between the date of the judgment of homologation and the 
day on which the suit was instituted. 

Prescription against a judgment can not be interrupted except by a 
suit to revive. In 1870 the prescription in this case had run since 
the date of the filing of the list of creditors, and an administrator 
can not create a debt by acknowledging a prescribed claim. 

Prescription runs against all persons unless they are included in some 
exception established by law, and there is no exception in favor of 
creditors of a succession, whether solvent or not. 

Smith vs. Anna A. Palfrey, 615. 


12. This suit is brought upon an account based upon the payment of 
two drafts and the commissions for accepting the same; one of the 
drafts due on the eighth of January, 1861, the other, December, 
1860. The defense is the prescription of three and five years. The 
drawer resided in the State of Mississippi, and the plaintiffs resided 
in New Orleans. 


On the first of May, 1862, the authority of the United States was re- 
established over the city of New Orleans. The State of Mississippi 
continued within the Confederate lines until the close of the civil 
war, and during that time no suits between said parties could have 
been instituted. 

The Supreme Court of the United States has decided that this war 
commenced on the nineteenth of April, 1861, and terminated on the 
second of April, 1866; so that neither the prescription of three years, 
nor of five years, had accrued in March, 1867, when this suit was 
filed. 

Aby & Catchings vs. Brigham, 840. 
13. The plea of prescription of five years is not tenable. The notes 
were all dated January 14, 1867, and payable in one, two, and three 
years from date. Judgment was obtained on the first note on the 
twenty-seventh of March, 1868, and this suit was instituted and 
service was made, on the ninth of January, 1874. The two other 
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notes were due on the fourteenth of January, 1869, and fourteenth 
of January, 1870. As service of this petition was made on the ninth 
of January, 1874, it follows that the suit was instituted and the de- 
fendants cited before the expiration of five years after they fell due. 
The prescription of two years, relied upon by defendants, refers to 
actions in bankruptcy as to matters between those who were parties 
to those proceedings. Plaintiffs not having been made parties to 
the bankrupt proceedings referred to in this case, it follows that they 
are not governed by the law which defendants invoke, and, as said 
plaintiffs were not before the bankrupt court, they are not bound 
by its decree. 
J. B. Pickett et al. vs. J. A. Haynes et al., 844.- 

SrE Constitution, No. 4— Citizens’ Bank vs. Widow St. Romes, 125. 

Sree MorteaGce, No. 7—M. E. Burke vs. Miltenberger, 437. 

SEE Criminat Law, No. 24—State vs. Bennison, 450. 

Sre Turrix, No. 2—Routh vs. Citizens’ Bank, 569. 

SEE Sass, No. 11—Gonsolin vs. Adams & Co., 598. 

SEE JupGMEnNT No. 8-—St. Germain & Maraist vs.Landry and Wife, 

652. 
SrE MorraaGce, No. 9—McDaniel vs. Lalanne, 661. 
SEE RETURNING Boarp, No. 1—State ex rel. Moncure vs. Dubuclet, 
698. ‘ 
SEE Succession, No. 22—Leonard vs. Smith, 810. 
SEE Practice, No. 17—Sheppard vs. Sheene, 816. 


PRIVILEGE. 


1. The property seized in this case is shown to belong to the interven- 
ors, Cavaroc & Son, and is exempt from the lessor’s privilege un- 
der article 2708, Revised Civil Code. 

The contract between the intervenors and defendants and the evidence 
in the record show this property to be of the kind designated in 
said article 2708—merchandise sent to the establishment of defend- 
ants to be “made up” or manufactured for intervenors, and which 
was actually manufactured and to be sold for their account either by 
themselves or defendants. By a special stipulation in the contract 
it was to be exempt from storage; while it is shown that intervenors 
are not, in any contingency, indebted to defendants under their con- 
tract. , 

Under such circumstances, the property of the intervenors, which has 
been sold by consent, can not be held liable to the privilege existing 
against defendants in favor of their lessor, the plaintiff. 

John Coleman vs. Fairbanks & Gilman, C. Cavaroc & Son, Inter- 

venors, 93. 






| 
| 
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2. In this suit in injunction there is no evidence that Peterman recorded 


this claim as builder and mechanic, and if the judgment which he ob- 
ttained in February, 1868, upon being recorded, operated as a privi- 
‘lege on the house seized, it was lost by permitting said house to be 
-sold without a separate appraisement. No claim is urged by virtue 
-of a judicial mortgage on the whole property resulting from record- 
‘ing Peterman’s judgment, the execution being directed against the 
building only. ; 
"The defendant seems to rely on the acknowledgment of the claim by 
Hoy and his partial payment of the judgment as sufficient to pre- 
‘serve defendant’s rights and make the dwelling responsible, This 
may be good cause to defeat Hoy’s demand for reclamation, but will 
not fix a privilege on the property. Privileges are ereated by law, 
and do not arise from agreement or acknowledgment of parties. 
Joseph Hoy, Tutor, and Norton and Will Steven, Assignees, vs. J. 
J. Peterman and Sheriff, 289. 
. The law declares that the act or other evidenee of debt must be re- 
corded on the day that the contract was entered into in order to give 
such privilege a preference over creditors who have acquired a mort- 
gage. The impossibility, as alleged, of registering the particular 
contract in this case can not vary the law or its interpretation as 
fixed by the established jurisprudence of the State. 
Executors of John Bird vs. Angelina A. Lobdell. Ocean Saw Mill, 
Third Opponent, 305. 
4, The only question to be decided in this case is, whether the privilege 
and mortgage given by the act entitled “an act to provide for levee- 
ing, draining, and reclaiming swamp lands in certain portions of 
New Orleans,” etc., adopted in 1858, is superior to the rights of the 
State and municipal corporation on a certain piece of property 
bought by plaintiff in rule. The question must be answered nega- 
tively. . 
The charter of the city adopted in 1870 declares the privilege in favor 
of the city for its taxes shall exist “until fully paid, and shall be paid 
in preference to all mortgages and incumbrances other than taxes 
due to the State.” The same rank is given to city taxes in the act of 
1872, section eleven, page 126. 
In the Matter of the Drainage Commissioners of the First Drain- 
age District praying for the Homologation of the Assessment 
Roll. On Rule to erase Mortgages and Privileges for Taxes, 
513. 


5. This suit turns on a conflict between a privilege and a mortgage. The 


written contract from which a builder’s privilege is claimed by John- 
son, and which was signed on the twenty-sixth of January, 1874, was 
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recorded on the thirtieth of ‘My, 1875. The conflicting mortgage, 
granted to one William Héhry, was dated the thirtieth of August, 
1875, and recorded on'‘the next day, the thirty-first of August 1875. 


On the thirtieth of Atyust, 1875, Johnson, the builder, whose original 
contract for building a certain railroad had been recorded as afore- 
said on the thirtieth of May, 1875, made out a written statement, to 
the truth and correctness of which he made affidavit. In this written 
act he sets up a claim against the railroad company for extra work 
on their road, not stipulated for in the original contract, and for 
damages, etc., for which privilege is claimed. This sworn statement 
was recorded on the thirty-first of August, 1875. 


The relator can not claim that, because the builder’s privilege resulting 
from the recording of the contract on the thirtieth of May, 1875, was 
not recorded on the same day it was executed, it is therefore null and 
does not take precedence of his mortgage, which was not recorded 
for three months afterward. 


But the written statement of Johnson, the builder, made under oath 
and recorded on the same day the relator’s mortgage was recorded, 
stands on a different footing. In the first place, it is not a detailed 
statement of the amount due as contemplated and required by arti- 
cle 3272 of the Civil Code. In the next place, the recordation of it, 
although made on the same day the mortgage was recorded, has no 
effect against the rank of the mortgage, for the reason that the in- 
strument or statement from which it is claimed the privilege arises 
was executed the day before it was recorded, whereas article 3274 of 
the Civil Code declares that a privilege “shall confer no preference 
on the creditor who holds it over creditors who have acquired a 
mortgage, unless the act or evidence of the debt is recorded on the 
day the contract was entered into.” 

State ex rel. Charles Prager vs. Recorder of Mortgages and Sam- 

uel Johnson, 534. 

. The plaintiff was a farmer, having a wife and children, and the corn 
and fodder seized were necessary for the current year. Because he 
could not go on farming on his own responsibility during the year 
following the seizure, in consequence of said seizure, is not a reason 
why he should be regarded as not a farmer. He was a farmer in 
1874, and made the corn and fodder seized in the fall of that: year, 
and his occupation at the time of the seizure is the test to determine 
if he be entitled to the exemption. Ray vs. Hayes, 641. 
. After a careful examination of article 644, C. P., and article 1992, R. 
C. C., it is impossible to conclude that exemption from seizure of 
certain objects or tools for the exercise of a trade or profession can 
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be made to apply to the multifarious machinery and implements 
constituting an extensive factory and requiring the attendance and 
skill of a targe number of operatives, such as the establishment 
of the defendants seems to be from the number and character of the 
articles in the list on record. To apply this provision of the law to 
this case would neutralize or paralyze article 3183, R. C. C., which 
declares that “the property of the debtor is the common pledge of 
his creditors,” and would make his property subject to the payment 
of his debts exceptional. Exemption laws should not be extended 
beyond their clear intendment ; such laws, being exceptional, should 
be strictly construed. 
Boston Belting Company vs. Ivens & Co., 695. 

9. The exception to the action of the intervenors was correctly sus- 
tained. The property had, through their instrumentality, been re- 
leased from seizure and removed from the jurisdiction of the court, 
and hence the privilege asserted by them, if it existed, could not be 
enforced. 

Wallace & Co.vs. Thomas R. Burnham. John Chaffe & Sons et al., 
Intervenors, 792. 


10. The main question in this case is, whether the creditor can be allowed 
to sever from the lands the mills thereon existing, in order to seize 
and sell them. The answer must be in thenegative. The mills and 
machinery are attached to the realty. It is proved that the boiler is 
incased in rock and mortar, having its fcundation in the soil. 

Eliza Tison vs. R. L. Taniehill, Sheriff, et al. 793. 

11. The plea that the subject of this controversy was a Confederate 
money transaction, which was therefore void, can not be maintained. 
Confederate notes were not the consideration of the obligation. The 
consideration was land. ; 

Defendant had the privilege of paying in Confederate money so iong 
as there was any Confederate currency to pay with. But that privi- 
lege he lost by not taking advantage of it when it was in his power 
to do so. 

H. M. Hyams vs. M. Baer, 801. 
Sree PartNersurp, No. 1—Thériot vs. Michel, 107. 
SEE Saes, No. 9—Mills vs. Waggaman, Sheriff, et al., 561. 
SEE Novation, No. 2—Phifer vs. Maxwell, 862. 


PROMISSORY NOTES. 


SEE BILxts AND Promissory Notes. 














PROTEST AND NOTICE. 
1. The defendants received the draft sent to them for collection, ac- 












cepted the agency, but failed to have protest made and notice given 
as it was their duty to do. It is shown that at the time the draft 
was presented, the drawees had funds of the drawer in their hands, 
and that the next day they received from him a shipment of cotton. 
It was the duty of defendants, as the agents of plaintiffs, to have 
promptly acted in causing protests to be made and notices given, 
especially to the drawer of the draft, in order to hold him, but by 
their laches the plaintiffs have lost their recourse against him upon 


the draft. 
John G. Neely & Co. vs. T. L. Airey & Co., 123. 


RES JUDICATA. 
1. The accounts of the curator of the interdicted, which were filed and 


homologated previous to the filing of the last tableau, are, accord- 
ing to the provisions of the Civil Code, prima facie correct, but they 
do not form res judicata. 
The accounts are presumed to be correct, unless the contrary be 
shown, but this may be shown on opposition to the final account by 
the accounts themselves or by other testimony, and if these ac- 
counts disclose charges which are evidently illegal or exaggerated, 
this court can notice the fact and correct them. 

Curatorship of Sarah J. Beecroft, Interdicted. Opposition to 

Final Account of the Curator, 824. 

2. The main question in this instance is the one of res judicata. _ 

In the case of Feitel vs. Verneuil it was decided, not only that the 
judgment should be revived, but that C. Verneuil, upon whom cita- 
tion was served in the revival proceedings and who is the plaintiff 
in the present case, was the identical person against whom judg- 
ment was rendered. This question was litigated at the instance of 


Verneuil himself. It was solemnly decided against his pretensions, 


and he took no appeal. With what color of reason then can he 
present himself to the same court a few weeks later and ask that 
precisely the same question should be again litigated between the 
same parties through an application for an injunction against a writ 
of seizure issued against him? This court is bound to assume that 
the first decision was right. Res judicata pro veritate accipitur. 
Chéri Verneuil vs. W. P. Harper, Sheriff, and C. Feitel, 893. 
See Community, No. 2—Paul vs. Hoss, 852. . 


RETURNING BOARD. 


1. The contesting of an election must necessarily be conducted in con- 
formity with some law authorizing it. If the relator in this case 
proceeds under the act of 1855 this court thinks that its provisions 
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do not apply to said ase. By that act provision is made for con- 
testations of elections held for parish and ward officers only, and 
summary proééedings are required. This is the only law found in 
our statutes that authorizes courts to go into the business of in- 
quiring ito and determining the qualifications of voters, the cor- 
rection of poll-books, etc., and this law applies specially to the 
election of parish and ward officers. 

If this act of 1855 applies to the case at bar, which is not admitted, . 
‘all its provisions would apply. Then the prescription of ten days 
would be fatal to the relators’s case, for this suit was not brought - 
except after the lapse of more than six months from the time the 
election was held. Besides, from the judgment rendered against 
the relator in the lower court relator could not have appealed. 

If the relator claims that the act of December 18, 1872, establishing 
the Superior District Court of New Orleans, gives that tribunal juris- 
diction to try a contested election for any State office, then, if that 
statute does not prescribe other terms of prescription of actions to 
contest elections and prescribe other formalities of proceeding in 
contested cases, the rules of conducting such cases and the terms of 
prescription defined in the Revised Statutes, articles 1418, 1419, and 
1421 would apply and prove equally fatal to the relator’s case. 

The functions of the Returning Board, so far as relates to the elections 
of November, 1874, ceased when the board completed the investiga- 
_tion of the election returns from the various parishes of the State 
and made their official report of the results. They were then with- 
out power to take any further action on the subject. It is not in the 
power of a court by mandamus to require the individuals who com- 
posed that board to re-assemble and act in the capacity of a return- 
ing board. Under no circumstances could a mandamus issue re- 
quiring a returning board to do more than perform its duties, if it 
refused to perform them. A court is wholly without power to deter- 
mine how these duties shall be performed. The mandamus, for these 
reasons, was properly rejected. 

One purpose in organizing the Superior District Court was to have the 
vexed questions of intrusion into office, so frequently arising under 
peculiar political circumstances, as to who held the proper commis- 
sion or authority from conflicting sources, promptly disposed of, and 
to that end the Superior District Court was authorized to entertain 
all proceedings and to try all cases or actions in which the right to 
any office—State, parish, or municipal, is in any way involved. 

The act creating the Returning Board provides that the returns of 
elections thus made and promulgated shall be prima facie evidence: 
in all courts of justice and before all civil officers, until set aside 
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after a contest according to law. The contest then which involves 
the rebuttal of the prima facie evidence of the correctness of the 
returns of the Returning Board and the re-opening of the investiga- 
tion of the election returns in order to determine which of two op- 
posing candidates is entitled to a given office, is a contest to be made 
according to law. If the law-maker has omitted to enact the law 
under which proceedings in such cases are to be conducted, it isa 
casus omissus which the courts can not supply. 
Article ten of the constitution of the State, invoked by the plaintiff, is 
not available. In civil governments, rights are enforced by rules 
and methods having the authority of law, and they can be legally 

enforced in no other way. The high behests of the organic law are 
“not always self-enforcing; the manner in which its commands are to 
be obeyed is often left to be provided by the legislative branch of 
the government. To this branch of the State government the or- 
ganic law delegates the power to provide rules and principles by 
which its provisions are to be made practically useful, and especially 
so when the organic law is silent on the subject. Without such 
prescribed rules established by law, courts have no guide by which 
to proceed in their investigation of litigated questions. 

State ex rel. J. C. Moncure vs. A. Dubuclet, 698. 


SALES. 


1. The court a qua had power to order the sale of succession property, 
and, incidentally, to enforce a compliance with bids made by pur- 
chasers, or to order a resale of the property at the risk and expense 
of the purchasers. The defendant had refused to pay the price of 
the adjudication after a title was tendered to him in open court on 
the return day of the rule. 
The object of the plaintiff in proceeding against the defendant was to 
render final and complete a matter pending and in abeyance in the 
court which had ordered the sale of the property. It was proper for 
him to proceed by rule. By the silence of the defendant, after due 
notice, the plaintiff was entitled to the decree he prayed for. 
Succession of M. R. Haggerty. On Rule against Purchaser to 
comply with Terms of ‘Sale, 87. 


2. It is impossible to perceive any right in plaintiffs to enjoin the execu- 








tion of defendants’ judgments. Plaintiffs were not and never had 
been the owners of the property seized. They were not even mort- 
gage creditors, because they had caused the erasure of their mort- 
gage. But if their mortgage remained upon the property, they 
would not have the right to enjoin the defendants from executing 
their judgments against the owner of said property, because the 
78 
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sale thereof could not injure them. There could be no adjudication 
unless the amount exceeded the amount of the conventional mort- 
gage. If it did, the plaintiffs, in case their mortgage remained, 
could claim the amount due them by intervening, or it would remain 
in the hands of the purchaser subject to their mortgage. The sale 
was not a judicial sale ; it was a voluntary one by the owner. It in 
no manner relieved the property of prior incumbrances. 

Samuel Smith & Co., in Liquidation, vs. Nicholas J. Hoey, Liqui- 

dator, et al., 95. 

3. The plaintiff in this case prayed for an injunction to prevent the 
sheriff and pretended purchascr from disturbing her possession of 
property which she owns, and also prayed to have the deed which he 
effected to defendant, Lacroix, declared null and void. 

The exception that plaintiff can not carry on this suit until she shall 
have tendered the amount of the price paid by the purchaser can not 
be maintained. Besides that there is no evidence in the record that 
the price was paid to the judgment creditor, the principle evoked 
does not apply to a suit like this, which is not an action in revendi- 
cation to recover back property sold and delivered to a third party. 
This is an action to prevent the consummation of an illegal and void 
sale, to stop the sheriff and others from perpetrating a wrong against 
the right of the plaintiff, by dispossessing her of her property ille- 
gally. re 

Anna E. Drouet et al. vs. Francois Lacroiz« and C. S. Sauvinet, 
Sheriff, 126. 

4. The subject of this controversy is about the effect of the sale of a cer- 
tain piece of property to plaintiff for three hundred dollars, to be paid 
in plantation supplies, with the right of redemption by the defendant 
within the year. At the end of the year, the amount not having 
been paid an extension of another year was given. The plaintiff insti- 
tuted this suit to be declared the owner of the property thus sold 
on redemption, for rent, and also a balance of account. The defend- 
ant answered that the act signed by him was in reality a mortgage 
to secure advances to be made, and the amount had been paid. He 
therefore asked to be declared the owner of said property. 

Whether a mortgage or a sale, with the right of redemption, it ap- 
pears that the amount specified as the consideration of the contract 
was paid to the plaintiff within the extended time, and, no conven- 
tonal imputation having been made by the parties, the law would 
impute it to the advances specified in the contract. 

Henry Newell vs. Daniel Schaffett, 235. 

5. To the rule taken by plaintiffs on the sheriff to show cause why he 
should not be held in contempt, and why he should not obey the 
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order requiring him to sell the personal property of defendant at- 
tached by them, the answer of the sheriff that the property was al- 
ready under seizure and advertised to be sold at the next regular 
sale-day in obedience to a writ of fieri facias in his hands, was suffi- 
cient. 

The first Saturday of each month is the day fixed by law for all sher- 
iff’s sales, and this applies also to sales of personal property or- 
dered pending an attachment. 

G. M. Bayly & Pond vs. John Weil. . Rule on D. C. Paul, Sheriff, 
264. : 
The property was sold by order of court to pay debts after the ho- 
mologation of the tableau. It was not necessary to provoke the 
appointment of a family meeting and obtain their action to make a 
valid sale of the succession property. 

It has frequently been held that a sale to pay debts may be made for 
less than the appraised value. 

The administratrix and widow in community was a competent pur- 
chaser. 

Furthermore, the sale could not be disturbed, unless the plaintiffs had 

previously returned or offered to return the price of adjudication, 
which has not been done. 

Davidson vs. Martha A. Davidson, 269. 

6. if intervenor’s suit be considered as founded on a sale, there was not 
a delivery so as to preclude the creditors of the vendor from seizing 
the property for their debts; and if it be viewed as a giving in pay- 
ment, it was ineffectual for want of delivery. 

Mass, Wise & Co. vs. Arthur Johnson, F. O. Minor, Intervenor, 
308. 

7. The objection that the property in question was adjudicated for less 
than its appraised value on twelve months credit, without having 
been previously offered for cash, can not be sustained. The sale was 
made to pay debts, and the creditors did not require the sale to be 
made for cash. 

It would have been more regular for the court having jurisdiction of 
the succession to order the sale of the land in the parish of Grant 
by the sheriff of said parish. But under the decisions of this court 
a valid sale may be made of land situated in another parish by the 
sheriff of the parish where the succession was opened pursuant to 
the order of court having jurisdiction of the succession. 

The sheriff was bound to obey the order of court, the constitution, and 
the law, in offering the property for sale in lots of from ten to fifty 
acres, and very properly refused to sell the land in block, even for a 
higher price than that which it brought when sold by lots. 
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Defendants’ prayer to have the judgment dissolving the injunction 
sued out by plaintiffs so amended as to allow one hundred dollars 
damages as attorney fees must be granted. 

E. E. Norton and Will Steven, Assignees of Joseph Hoy & Co., ir 
Bankruptcy, vs. Citizens’ Bank of Louisiana, 354. 

8. In February, 1874, this court dissolved the injunction, with damages, 
which plaintiff had taken to stop the sale of the undivided half of a 
plantation and movables and crop thereon in the parish of Rapides, 
belonging to plaintiff, and which had been seized by defendant under 
a judgment against plaintiff in injunction. 

In September, 1874, plaintiff sued out this second injunction to arrest 
the sale on several grounds mentioned in her petition. The evident 
object of this second injunction is to obtain the recognition of the 
right of a homestead. As plaintiff did not have this right when the 
seizure was made and when the first injunction was sued out, she 
can not be allowed to claim it now. Besides, the thing seized and 
about to be sold is an incorporeal, the undivided half of a certain 
property, and to this the right of homestead does not attach. 

To the notice of seizure plaintiff appended a written waiver dispensing 
with the necessity of advertisement. This waiver was sufficient, 
notwithstanding the attorney, about the time the second injunction 
was sued out, attempted to withdraw the waiver. 

The objection that defendants are attempting to sell without causing 
the property to be divided into lots of from ten to fifty acres is un- 
founded. As the thing seized is an incorporeal (the undivided half 
of a plantation, movables, and products), it can not be divided into 
lots and sold as a corporeal immovable is required to be sold. 

Furthermore, all these objections come too late. They should have 
been urged when the first injunction was sued out. Plaintiff has 
abused the equitable writ of injunction, for which damages must be 
imposed. 

| Maria L. Borron and Husband vs. J. F. Sollibellos, 355. 

. Plaintiff, defendant in the executory proceedings in the case of 
Agelasto vs. Mills, enjoined the sheriff and said Agelasto from ex- 
ecuting a sheriff's deed for the property sold in said suit and putting 
the latter in possession as adjudicatee, on the ground that the bid did 
not exceed the mortgages and privileges resting on said property 
and having preference over the mortgage of the seizing creditor. 

The evidence in the record shows that the mortgage and privileges, 
including the interest and penalties accrued on the taxes, both city 
and State, exceeded the bid of the purchaser by less than two hun- 
dred dollars—the bid being two thousand dollars and the said in- 
cumbrances less than twenty-two hundred dollars. But it is shown 
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that the purchaser, a few days after the sale, paid the city taxes, 
amounting to $675. The question is, can the purchaser avail him- 
self of the sum paid by him to the city, or must the case be decided 
upon the facts as shown to have existed on the day of sale, exhibit- 
ing a deficit of $117 32. 


The certificate of mortgages did not specify the interest and penalties 


on the unpaid taxes, and the amount in said certificate did not ap- 
pear to correspond exactly with the amounts in the statements em- 
braced in the settlement. Yet the law imposed both interest and 
penalties. Under the -circumstances of this case the plaintiff has 
no legal cause to defeat the sale. He is not injured, as the claims 
bearing privilege are extinguished. 


As presented by both parties, the incumbrances as contained in the 


10. 


certificate, are less than the bid, and itis only by adding the inter- 
est and penalties that they are made to exceed it. Under sucha 
state of facts, the purchaser is entitled to the benefit of the pay- 
ments made by him, and the sale is a good one as to the debtor in 
execution. 
William Reid Mills vs. Eugene Waggaman, Sheriff, et al., 561. 

The judge a quo erred in nonsuiting the plaintiff on the ground that 
the defendants had not been put in default. 


This is not an action for damages arising from the violation of a con- 


11. 


tract. It is simply an action to rescind a sale for non-payment of 
the stipulated price and for the use of the property while in the 
hands of the vendees. 
William H. Aymar vs. Delmas & Halley, 582. 

The right to dissolve a sale for the non-payment of the price is in- 
dependent of the mortgage or vendor’s privilege. It is conferred 
by the textual provisions of the Code, and this right may be exer- 
cised against the assigns of the vendee, for they could acquire only 
such rights as he had, taking the property cum onere. 


But the record shows that more than ten years had elapsed between 


12. 








the date of the maturity of the first installment of the credit por- 
tion of the price and the institution of this suit. Obviously, when 
the buyer failed to pay the first installment of the price, the seller 
might have exercised his right to dissolve the sale for the non-pay- 
ment of the price, and prescription against that right began to run 
from the moment when it might have been enforced. Therefore the 
plea of prescription is fatal. 
M. Gonsoulin vs. John I. Adams & Co., 598. 

The defense is that plaintiff failed to put defendant in possession of 
a material portion of said land for which the notes sued upon were 
given, and that without that part the purchase would not have been 
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made, and the prayer is that the sale be canceled or the price re- 
duced in proportion, which is fixed in the answer at one half the 
whole price. Judgment was rendered on the verdict of a jury for 
the amount claimed, less the value of the land of which defendant 
failed to get possession. Defendant has appealed. 

The verdict and judgment are correct. The defendant made an alter- 
native prayer, and the jury found that the price should be reduced. 
The amount fixed seems just and shown by legal evidence. 

; C. T. Cade vs. F. C. Malain, 617. 

13. Defendant excepts to plaintiff's suit to annul a sale, on the ground 
that plaintiff has not tendered or offered to pay to defendant the 
whole of the taxes for which the property was sold, but only her 
pro rata thereof. Plaintiff was not required to tender the whole 
amount of the taxes paid by defendant. Her pro rata share thereof 
was quite sufficient. 

It is not necessary that plaintiff should show title to all the property 
in a suit to recover her share thereof; besides, this is no cause to dis- 
miss the suit. The question as to the validity or the extent of plain- 
tiff’s title will arise on the merits. 

The fact that defendant held a tax-title didnot preclude the succession 
sale of the share of the succession of Moss in the land question. 

A party in possession can not prevent a party holding an adverse title 
from selling it if he desires. Possession is not essential in the con- 
tract of sale. 

The objection that defendant holds a deed from the Auditor, which is 
alleged to be a bar to this petitory action, is manifestly unfounded. 

THe evidence of a title, whatever it may be, can not be a cause to dis- 
miss a petitory action. A trial of the rights of property can not be 
avoided by such a pretext. 

A tax-title, if regular, is prima facie valid, under the present constitu- 
tion; but this will not prevent the owner from showing the invalidity 
thereof. If the sale by the tax-collector was radically defective, as 
alleged by plaintiff, the deed of the Auditor did not give validity to 
it. The case is remanded to be tried on its merits. 


Mrs. Margaret E. Winter and Husband vs. John J. Atkinson, 
650. 


14. It is clear that the marshal could only make a valid title to the con- 
fiscated property embraced in the decree of condemnation, for that 
was all that became vested in the United States, and he could not 
sell property not authorized by the writ put into his hands for execu- 
tion. Plaintiff's title has never been divested as to the property in 
controversy, and he must recover it with rent, as he claims. 

Thos. J. Semmes vs. Ed. W. Burbank, 694. 
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15. These cases present a contestation in a concurso of creditors over 
the proceeds of sale of a stock of goods sold under legal process by 
the sheriff as the property of Edward Leon Levasseur. They are 
all privileged claims against Edward Leon Levasseur. L. H. Gard- 
ner & Co. excepted to the sale of the stock of goods being made un- 
der process of a different court than that having jurisdiction of their 
attachment suit, and objections were interposed to the legality of 
the sale of personal property under orders of seizure and sale. But 
these parties, L. H. Gardner & Co., claimed the proceeds of the prop- 
erty in the hands of the sheriff, and thereby admitted the legality of , 
the sale. There is no error as to the distribution as made by the 
judge a quo. 

F. E. Chanut vs. Levasseur & Co. et al., and Same vs. E. L. Le- 
vasseur, 711. 

16. If the defendant in partition is properly represented, the act of par- 
titioning all the property is an acceptance of the succession, and the 
creditors, if any, will not be injured by the sale, which, if legally 
made, transfers the mortgages that may exist to the proceeds. 

The record shows that the absent heir was properly represented, and 
the proceedings were had contradictorily with such representative. 
The order of sale was not and is not a judgment against the ab- 
sentee, but simply an order directing the auctioneer how to sell prop- 
erty, which a jidgment already rendered contradictorily between the 
parties had decreed it was necessary to sell in order to effect the par- 
tition. In assenting to the terms and conditions as the most favor- 
able to the absentee, the curator ad hoc waived no right which he 
was bound to defend. 

-It was not irregular to sell two pieces of property separately which ad- 
joined and had been described together. The evidence is that it was 
advantageous. The terms are legal. 

Objections must be explicitly made, and not in general terms, as appa- 
rent on the face of the record. ; 

Chanut vs. Levasseur & Co., 713. 

17. Appellant, who has bought at public auction a lot of ground belong- 
ing to the succession of Richard Condon, having refused to comply 
with his bid after due demand to accept the deed and comply with 
the terms of the sale, the natural tutrix took this rule requiring him 
to,take the title and pay the price, or, in default thereof, praying that 
the property be sold at his risk and expense. The court below made 
the rule absolute, and the purchaser, McMahon, has appealed. 

The judge a quo did not err. The only interest the appellant has is to 

require a good title. The property was sold to pay debts by order 

of a court having jurisdiction of the succession. It is well settled 
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that under such circumstances the purchaser gets a good title, all 
incumbrances being transferred from the thing sold to the proceeds, 
which were under control of the court. 

Succession of Richard Condon, 755. 

. This suit is instituted by the executor and the widow in community 
to compel a compliance of the purchaser with the sale of certain 
property, and to recover certain charges and expenses, resulting, as 
alleged, from the refusal of the purchaser. The defense is, that the 
auctioneer and notary refused or failed to furnish said purchaser 
with the titles to the property for examination, and because the 
widow in community did not and would not sign the title tendered. 
He now contends that he was not properly put in default. This plea 
is not’well founded. 

The record shows that the notary tendered him a title similar to the 
one decided to be good in the Davidson suit, except the clause “and, 
with the exception of the usual draining privilege, the property is 
incumbered by no mortgage in the name of said William Silliman,” 
the former proprietor. This was not a ground of objection. 

It has been heretofore held that it was not necessary for the widow to 
sign the act of sale, and there is no force in the objection that the 
auctioneer and notary refused to furnish the titles for examination. 
It is not their duty to do so. 


The judge a quo erred in making the purchaser pay eight per cent in- 
terest on the cash payment. The law imposes only five per cent, 
there being no agreement to pay eight. 


The amount of the taxes paid is sufficiently proved, and by the terms 
of the sale the purchaser was to pay, in addition to his bid, the 
taxes of 1869, and was entitled to the rents and revenues from the 
first of November, 1869. The right to the rents from that date, 
which are allowed to the defendant, implies the obligation to pay the 
taxes subsequently accruing. 

The commission, however, for renting, is not one of the charges to be 
paid by this purchaser. It did not result from any action of his, 
while it was the duty of the executor, for the interest of all parties, 
to rent the property if possible. 

The charge for notary’s fee to put defendant in default was properly 
allowed. 

‘The nature of the case does not authorize the court to make the de- 
fendant pay the attorney’s fee for the plaintiff. The defendant, it is 
true, failed to meet his obligation, and it necessitated a suit to make 
him comply ; but this is the same position of most defendants who 
are sued to comply with their obligations. The demand is not with- 
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in the provision of article 2315 R. C. C. and is not like that made in 
an injunction suit. 
E. T. Merrick, Executor, et al. vs. David B. North, 878. 
19. To annul a sale for fraud or simulation, the original debtor must be 
a party to the suit only wherethe debt has not been previously li- 
quidated by a judgment. In this case, plaintiffs had obtained a 
judgment against the transferrer of the property in question before 
this suit was brought. 

It is true that plaintiffs contracted with the transferrer anterior to the 
transfer of the property to Ellen Keefe. But it is also true that 
her title appears not to have been recorded, and thus plaintiffs could 
not be charged with notice of the transfer. 

Here a longer time elapsed between the pretended sale and the time 
when this suit was tried than was necessary to deliver the property, 
and the pretended vendor remained in possession of the property. 
This placed the onus of establishing the bona fides of the transaction 
upon the transferee. There is no evidence of good faith in the 


record. 
Russell & Hall vs. Ellen Keefe, 928. 


20. The resolutory condition is peculiar to the civil law and does not en- 
ter into a contract made in the State of New York. 

A vendor, even if the sale include the resolutory condition, can not, 
after the goods he has sold have been seized by the sheriff under 
an execution, sequester the goods and divest the sheriff’s possession. 

Lalance Grosjean Manufacturing Company vs. George G. Wolff & 
Levi, 942. 
Ser. Constitution, No. 6—Scholars vs. Hardee, 259. 
Sere Conrract, No. 6—Parish of St. James vs. Hunsaker, 291. 
See Jurispiction, No. 10—Choppin vs. Forstall, 303. 
Sree Hussanp anp Wire, No. 2—Kerwin vs. Hibernia Insurance 
Company, 312. 
See Succession, No. 10—Hawley vs. Heyman, 347. 
See Taxes, No. 3—Graff vs. Moylan, 75. 
SEE ParTNERSHIP, No. 3—Guilbeau vs. Melangon, 627. 
Sex Action No. 13—School Directors vs. Anderson, 739. 
Sree Notice or Seizure, No. 1—Lapéne & Jacks vs. McCan & Son, 
749. 
SexE Succession, No. 21—Morgan vs. Locke, 806. 
Sree Suerirr, No. 3—Morgan vs. Richmond, 838. 
SrE Empioyers aNnD Emp oyEes, No. 6—Baird vs. Brown, 842. 
SEIZURE. 
1. The court a qua erred in dissolving with damages the injunction 
taken by plaintiff to prevent the sale of a certain painting, the own- 
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ership of which he claimed, and which was seized as belonging to 
the artist, T. S. Moise, at the suit of defendant in injunction. 

The pretext that it is only the interest of Moise in the property which 
was seized, and that if he had no interest, nothing was seized and no 
injury could result to the plaintiff, is unsound. 

Paul Poincy vs. Mrs. V. C. Burke et al., 673. 

2. The defendant has caused certain mortgaged property to be seized 
by virtue of a judgment and advertised to be sold by the sheriff. 
The Citizens’ Bank, holding a prior mortgage on said property, en- 
joined the sale. 

It is not seen how the interests.of the bank could be affected by these 
proceedings. It is clear that the mortgage creditor has the right to 
have the mortgaged property soid. It is also clear that no sale 
thereof, no matter how made, could affect the bank’s mortgage, un- 
less the bank consented thereto. 

The bank has the right to cause the property upon which its mortgage 
rests to be sold, in whose hands soever it may be found, and nothing 
which the seizing creditor could do, unless with the bank’s consent, 
could affect its rights. 

As to the objection that the property is to be sold in lots of from ten 
to fifty acres, the reply is that under the present constitution it could 
be sold in no other way. It may be that the constitution does not 
affect the rights of the bank, as the bank’s mortgage was upon it 
before the constitution was adopted, but the result of this is simply 
that the bank’s mortgage, or its rights thereunder, remain undivested 
and undisturbed by the sale which the plaintiff, through the sheriff, 
seeks to make. Upon this point, however, this court expresses no 
opinion. 

Citizens’ Bank of Louisiana vs. G. M. Bailey and Sheriff, 771. 

3. The main question in this case is, whether the creditor can be allowed 
to sever from the lands the mills thereon existing, in order to seize 
and sell them. The answer must be in the negative. The mills and 
machinery are Attached to the realty. It is proved that the boiler is 
incased in rock and mortar, having its foundation in the soil. 

Eliza Tison vs. R. L. Taniehill, Sheriff, et al., 793. 
Sree Britis aNp Promissory Nores, No. 2—Pleasants & Sons vs. 
Kemp, 124. 
See Lease, No. 5—Porche vs. Mrs. Bodin et al., 761. 
Sre Community, No. 2—Paul vs. Hoss, 852. 


SEQUESTRATION. 


1. In this case it was manifestly the intention of the parties to the 
agreement that the proceeds of the property sequestered should 
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remain on deposit until the controversy then pending should be de- 
termiried, and that the money should be paid to the party winning. 
The sequestration having been dissolved, the property must be re- 
turned to the possession of the party from whom it was taken—that 
is, the intervenors. 
Edward J. Gay & Co. vs. Eaton & Barstow. S. Cranwill, Assignee 
m of Defendants. John B. Behm et al., Intervenors, 1. 

2. This suit is instituted and a writ of sequestration taken against the 
Louisiana National Bank et al. by plaintiff as holder of a large num- 
ber of interest coupons detached from certain bonds of the city of 
New Orleans, said plaintiff claiming to be the owner of certain funds 
deposited by the city in said bank to the credit of the holders of the 
bonds, and averring an apprehension that the defendant bank 
would part with or dispose of the same during the pendency of the 
suit. 

The evidence shows that the Louisiana National Bank is not the fiscal 
agent of the city, and that the funds claimed and sought to be se- 
questered are deposited by the city to the credit of the interest 
funds, and to be checked on as such, to pay the interest coupons, 
which fact does not, in the opinion of the court, vest the title to the 
said funds in the holders of the coupons, and hence said holders 
can not properly sequester the same as owners. 

If there is good ground to fear that the city will divert the funds 
from the purpose for which they are collected and deposited, there 
is a remedy to prevent it, but it is not by sequestration. 

The defendant bank being the depositary of the city, which is an in- 
dividual depositor of said bank, the writ of sequestration can not 
properly issue against the bank on a claim against the city. In any 
view of the facts of this case and the relations between the city and 
the defendant bank, the writ of sequestration is not the remedy of 
the plaintiff, and the writ was correctly set aside by the court 
below. 





Southern Bank vs. Louisiana National Bank, 97. 
SHERIFF. 


1. This case is decided in accordance with the settled doctrine laid 
down in the cases of Raboteau vs. Valeton, 11 R. p. 218 (221); Simp- 
son vs. Allain, 7 R. 500; and Matta vs. Thomas, 21 An. 58. In Rabo- 
teau vs. Valeton this court said: “It seems to us clear that the 
proceedings to be had under the law of 1839 are the necessary con- 
sequences of the placing of a writ of fieri facias in the hands of the 
sheriff, and that the property and effects or the sum of money 
found in the possession of the garnishees as belonging to the de- 
fendant, and which are to be delivered up to the sheriff, can not be 
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levied on unless said sheriff has in his hands a writ of execution, 
from which he derives his authority to act, and to the satisfaction of 
which the property levied on or the money received is to be 
applied.” 
A, Roos & Co., L. B. Cain, Subrogated, vs. Merchants’ Mutual In- 
surance Company. John Cockrem and W. Halsey, Receivers, 
319. 

2. This is a rule taken by Buckner on the sheriff of St. Mary to show 
cause why he should not pay to the plaintiff in the rule a certain 
sum which is the proceeds of the sale of one undivided half of cer- 
tain mortgaged property, after paying its proportion of the costs 
and taxes and the whole debt due the first-mortgage creditor. 

The sheriff had no right to make this disposition of the surplus in his 
hands. The debtor, at least, should have been made a party to the 
rule, if a rule were authorized in this case. This is made more 
manifest by the motion of the plaintiff to dismiss the appeal on the 
ground that the sheriff, being a mere stakeholder, had no right to 
appeal, and yet he alone is a party defendant in these proceedings. 
The case is remanded. 

H. S. Buckner vs. M. T, Gordy, Sheriff. Rule to show Cause in 
the Matter, 619. 

3. A.few days after the bond, of which the ownership is in controversy, 
and which was executed in favor of Cox for property purchased at 
sheriff’s sale, Cox sold and transferred said bond to plaintiff by a 
written act, to the knowledge of the sheriff, who was a witness to it. 
The sheriff was the depositary of Cox, and when Cox transferred 
the bond and notified the sheriff thereof, said sheriff held the bond 
for plaintiff, the transferee, from whom he received instructions in 
regard to said bond. There was constructive delivery, if not actual 
delivery, of the bond. 

D. C. Morgan vs. W. L. Richmond, Sheriff, et al., 838. 
See Saxss, No. 5—Bayly & Pond vs. Weil, 264. 
SEE Community, No. 2—Paul vs. Hoss, 852. 
Sze Saxes, No. 20—Lalance Grosjean Manufacturing Company vs. 
Wolf & Levy, 942. 


SLANDER. 


1. In claims for damages in consequence of a malicious prosecution it 
is a fundamental principle of law in reference to such actions, that 
the prosecution complained of should be shown destitute of a prob- 
able cause. What will or will not amount to a probable cause will 
depend on the circumstances of each particular case. 

In the case at bar the defendants were not the aggressors. They dis- 
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charged the plaintiff, a car-driver in their service, for a violation of 
his contract, and said that he had appropriated fares to himself. 
Under the circumstances of the case, as shown by the evidence in 
the record, the plaintiff put himself in the position of having the 
charge made against him, and he can not hold the defendants liable 
for a malicious intent toward him, when the defense which they set 
up to his action against them was founded on his own act, There- 
fore the claim of plaintiff for damages on the ground of his having 
been maliciously and unjustly slandered can not be maintained. 
Richard Hewitt vs. the New Orleans and Carrollion Railroad 
Company, 685. 


SLAUGHTER-HOUSE COMPANY. 


Ser Corporation, No. 4—Berthin vs. Crescent City Live-Stock- 
Landing and Slaughter-House Company, 210. 


STOCKHOLDER. 





1. At the time the plaintiff became a stockholder in said corporation, 
in January, 1871, the club existed with the exclusive rights and priv- 
ileges of which he complains, and he attended the various meetings 
of the stockholders thereafter, especially that of May 2, 1872, at 
which he voted for the amendment of the charter increasing the 


shares to fifteen hundred dollars; and, furthermore, in conformity 
to the rules of the club, he made formal application to become a 
member of said club, to the formation and action of which he now 
objects, but admission was refused. He must be held to have pur- 
chased with reference to the rules and conditions existing at the 
time by the charter and by-laws, and he is bound by the action of 
the club upon his application for membership. 

Plaintiff is not denied any rights to which he is entitled as stockhold- 
er. The distinctions of which he complains were established by the 
charter, and he does not show any violation of the provisions of the 
charter and by-laws to his prejudice. Hence, he has not shown any 
legal ground for the injunction obtained. 

Dave C. Johnson vs. La Variéeté Association, 421. 
Sree Corporation, No. 3—State ex rel. Martin vs. Bienville Oil- 
Works Company, 204. 


SUCCESSION. 


1. The husband of plaintiff died in November, 1859. She married a 
second time in 1861, and was silent and inactive up to December, 
1871, as to her own and her child’s rights against the surviving 
partner, the defendant in this case, except in her tacit and active 

. ratification of the liquidation of the said partnership, and receiving 
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the share reported to be due to the succession of the deceased 
partner. ; 

It is not seen how the interests of the surviving minor (one having 
died after the father) have been injured by the defendant’s payment 
to the widow, without requiring her to qualify as natural tutrix be- 
fore doing so, as she did not have to give a bond; and qualifying as 
tutrix would not, as to him, have made the payment any more se- 
cure to the minor, who, in any event, would have a mortgage. 

Under such circumstances and after such a lapse of time, the defend- . 
ant should not be made liable to pay twice what he seems to have 
paid in good faith and in an amicable manner, apparently to the 
satisfaction of the widow and mother, and should not be held re- 
sponsible for her failure to qualify as natural tutrix until in 1871, 
just before the institution of this suit. 

The payment to plaintiff was good as to her own rights as widow in 
community and heir to the deceased minor, and it should also be 
held good as to the surviving minor. 

Mrs. C. Ryan et al. vs. Carl Kohn, 100. 

. The only question in this case is one of law, and it is whether the 
tolls received from Schonburg’s ferry across the Lafourche at Don- 
aldsonville, since his death, are liable for the payment of his debt 
to opponents. 

The funds in the hands of the administrator arising from the earnings 
of the ferry, belonging to the estate of the deceased, are certainly 
liable for his debts. 

Succession of Marx Schonburg. Opposition of Schneider & Zu- 
berbier, 137. 

3. The succession being insolvent, the amount charged for funeral ex- 
penses should have been reduced to two hundred dollars (C. C. 3194), 
this being the largest amount which the court below was authorized 
to allow. 

Opponents’ claim that in the judicial proceeding which preceded the 
sheriff’s sale in favor of Rochereau & Co., ereditors of the succes- 
sion, fees and costs were allowed which were not legal, and that 
Rochereau & Co. should be held responsible for the excess, is not 
well founded. The costs were not charged by them, neither did 
they recover them. Therefore they are not answerable for the 
same. 

The opponents’ further objection that said claims were granted a priv- 
ilege, can not be allowed. Rochereau & Co. are only placed on the 
tableau as mortgage creditors. There is no error in this, as their 
rights are established by a judgment duly recorded. 

The claim of the executrix, who placed herself on the tableau for a 
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certain sum therein mentioned, by virtue of a judgment in her favor 
in a suit for separation of property instituted against her husband, 
which judgment was duly recorded and published, must be rejected. 
This judgment has never been executed, and no attempt has been 
made to execute it. The judgment is null, not only as to creditors, 
but between the parties themselves. There is no force in the posi- 
tion that this objection can not be heard except ina direct action 
to annul the judgment, because there is no need to resort to an ac- 
tion to annul a judgment which the law itself annuls. 

The plea of the one-year prescription can not apply to the opposition. 
Opponents are not seeking to annul a judgment. They simply say 
that the judgment set up against them is null and void, even be- 
tween the parties, and therefore can not be opposed to them. 

The opposition to the account of the executrix, on the ground that 
there are assets of the succession which have not been inventoried, 
and which the executrix should be charged with, is premature, and 
must be dismissed as a case of nonsuit. When she files her final 
tableau these matters may be inquired into. 

Succession of A. Constant Hearing. On Opposition to the Ac- 
count of Executrix, 149. . 

4. As the account of the administrator was homologated without any 
proof reduced to writing or otherwise, except as to the creditor 
who opposed it, the judgment, except as to said opponent, can not 
be maintained. 

In this case the surviving widow and universal legatee alleges in her 
petition that the deceased left three minor children, to whom the 
law, of course, reserved two thirds of the succession; yet, without 
demanding of them the possession or making them in any manner 
parties to the proceeding, this universal legatee obtained an ex 
parte order, sending her into “possession of all the property be- 
queathed to her by her late husband.” 

In the face of the positive provision of article 1607, Revised Code, 
which is the law applicable to this case, the universal legatee gets 
an ex parte order sending her into possession of the whole succes- 
sion, notwithstanding, by operation of law, the heirs are seized of 
all the effects, have accepted the succession with benefit of inven- 
tory, and the “universal legatee is bound to demand of them the 

delivery of the effects.” 

Under article 1670, Revised Code, the heirs can, at any time, take the 
seizin, etc. Here, however, the forced heirs of the deceased, to whom 
is reserved two thirds of the succession, have made no application 
whatever. Itis only the universal legatee, entitled to merely one 
third of the estate, and not confirmed by any order as natural tu- 
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trix of her minor children, nor having qualified as such, who has. 
obtained an ex parte order to be put in possession. She certainly 
was not entitled to said order. 





Under article 1607, Revised Code, the forced heirs “ were seized of 
right by the death of their father of all the effects of the succession, 
and the universal legatee is bound to demand of them the delivery 
of the effects.” This has not been done. Hence the order sending 
the universal legatee into possession was improvidently issued. 


The executrix, by virtue of her office, owed duties to the creditors and 
also to the forced heirs of the deceased which this court will not 
permit her to disregard in acting for her personal interest and to 
their prejudice. The creditor who thought himself wronged by her 
tableau of homologation had the right to take this appeal. 


This case falls clearly within the express provision of article 1607, and 
the universal legatee has not complied with the requirement 
thereof. 

Succession of Francois Bellocq, 154. 

5. This succession was not administered as a vacant one, and whatever 
doubts may have existed at some time in regard to the right to sell 
for cash succession property to pay debts for less than the appraisal 
thereof they should now be regarded as settled by the repeated de- 
cisions of this court. Under the jurisprudence of this State, at 
least, this principle has become a rule of property which should not 
be disturbed. 

Succession of Bernard Stoltz, On Appeal from Judgment can- 
celing Mortgages, 175. 

. Here the given name of the deceased in the suit of the city of New 
Orleans vs. the estate of Samuel Stewart is mentioned, and the con- 
stitution itself, as well as the statutory law, contemplates that a 
“succession” may be a plaintiff or defendant. This word “ estate” 
is synonymous with “succession.” This disposes of the objection 
that there was no defendant before the court, the notice having been 
published according to law. 


This suit not being probate is not embraced in the provisions of sec- 
tion seven of act No. 73 of 1872, nor in the clause in act No. 2 of 
1873, on this subject, in relation to section five of act No. 2 of the 
special session of 1870. 


But, if it be conceded that section seven of.act No. 73 of 1872 is still 
in force, the jurisdiction of tax suits against successions given by it 
to the Second District Court is merely concurrent, and not exclusive. 
This disposes of the objection that the judgment appealed from did 
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not order the taxes to be paid in due course of administration. This 
requirement of the law applies to probate matters. 


City of New Orleans vs. Estate of Samuel Stewart, 180. 


. The court a qua decided properly in requiring the balance due on 
the note of Elliot, after exhausting the mortgage given to secure it, 
to be deducted from the mass of the estate before the partition. It 
was a debt of the deceased. The consideration thereof is immate- 
rial. Mrs. Elliot must contribute to pay it, because the statute of 
Mississippi “gives her one-half of the personal estate after paying 
the debts of the deceased.” 


The assets having been placed in bank by order of the court pending 
litigation, the loss thereof occurring by the failure of the bank must 
fall equally upon both the owners of said assets, Mrs. Burke, the 
universal legatee and testamentary executrix of the deceased, and 
Mrs. Elliot, his wife. Mrs. Burke was under no obligation to protect 
Mrs. Elliot from loss occurring to funds not under her control. Being 
a half-owner, Mrs. Elliot had as good an opportunity to pursue the 
delinquent bank, or clerk, if they were in fault, as Mrs. Burke. 


The item of five hundred dollars charged by Elliot’s attorney for hav- 
ing, among other services rendered, “entered upon the business of 
securing evidence” for a contemplated suit for separation between 
Elliot and his wife, which was never brought, can not be regarded as 
legitimate. An attorney ought not to recover on such a demand. 
The court below erred in not rejecting this item so far as Mrs. Elliot 
is concerned. - 





Mrs. Elliot does not occupy the position cf heir. The moment the 
death of her husband occurred, she was by the laws of the place of 
their domitile (Mississippi) vested with the ownership of one half of 
the personal estate after paying the debts of the deceased. There- 
fore the judge a quo did not err in deciding that she was not liable to 
contribute to the payment of the attorneys employed by the univer- 
sal legatee and testamentary executrix. There is no more reason 
why Mrs. Elliot should contribute to pay Mrs. Burke’s attorneys 
than the latter should contribute to pay the fees of the attorneys of 


the former. 
Succession of Hampton Elliot, 183. 


8.° This succession was opened in the State of Louisiana and in the 
State of Mississippi, in both of which States the deceased, who re- 
sided in Mississippi, left a large amount of property. In an account 
of her administration, containing a partial tableau of distribution, 
the administratrix charged Mrs. Metcalfe with the amount of two 
drafts drawn in her favor by the deceased and subsequently paid by 

79 
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the administratrix. Mrs. Metcalfe objected to it on several grounds, 
among which, because said two drafts having been donated to her 
by her deceased father in the State of Mississippi, and said gift hav- . 
ing been perfected. by delivery in said State, where the donee was 
also domiciled at the time, can not be the object of collation in this 
State, wherefore she prays that the said charge be stricken from the 
account and the amount paid to her. 


In this case the only duty of the administratrix in respect to the drafts 
was to place the item on the account as so much paid or to be paid 
in the course of administration, leaving the question of partition 
and distribution to be settled in other proceedings, if it should not 
be remitted to the State of Mississippi, where the principal succes- 
sion was opened, the one here being ancillary. But as the judgment 
appealed from might be successfully urged as res judicata in any 
future proceeding, it should be amended so as to reserve opponent’s 
right to object to the charge as against her, one of the heirs. The 
questions of partition and collation can be determined at another 
time. ' 

Succession of John A, Miller. On Opposition of Mrs. M. P. Met- 
calfe to the Account of the Executrix, 316. 


9. Plaintiff sues to annul a judgment against the succession of his 
father. Among other pleas, defendant sets up that of res judicata. 
That plea must prevail. The claim of a creditor of a succession 
established by a judgment obtained against the executor after a con- 
testatio litis*can not afterward be examined at the suit of the heirs, 
but must be classed as a liquidated debt of the succession. 

: Frank H. Neal vs. Valentine Faggert et al., 322. 

10. The succession of Benton obtained judgment against the succession 
of Anderson, and two days thereafter, without authority of court 
and on his own responsibility, the administrator of the succession 
of Benton transferred or rather signed a private act transferring said 
judgment to Montgomery & Delony, attorneys at law, who were 
creditors of the succession of Benton for services rendered. Subse- 
quently, Montgomery & Delony took a rule cn the administrator of 
the succession of Anderson, to compel him to sell property and pay 
this debt. 


The administrator of the succession of Benton intervened, alleging 
the invalidity of the transfer he had made, praying to be recognized 
the owner of the transferred judgment, and praying that the ad- 
ministrator of the Anderson succession be compelled to sell property 
and pay it. 

The administrator of the Anderson succession in his reply denied that 
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the Plaintiffs in rule were the legal owners of the judgment, and al- 
leged that it still belonged to the succession of Benton. 


The court a qua correctly decided that the transfer to plaintiffs in rule 
was not valid, and that the judgment against the Anderson succes- 
sion, alleged to be transferred, still remained the property of the 
Benton succession. 


What object the administrator of the Anderson succession can have in 
appealing, other than to obtain a delay in settling the succession, 
can not be perceived ; for he does not deny the indebtedness, and 
the court below agreed with his allegation that the judgment against 
the succession he represents still belongs to the Benton succes- 
sion. 

It is equally incomprehensible why Levi Prewett, an alleged creditor 
of the Benton succession, and an intervenor in this suit, seeks relief 
by appeal from the judgment in favor of that succession, which is 
looking to the recovery of funds to be distributed among the credit- 
ors thereof, of which he is one. The administrator of the Benton 
succession is the common agent of all the creditors, Levi Prewett 
included, who is therefore without interest in this litigation. 


As to Montgomery & Delony, the pretended transferees of the judg- 
ment, from their admission in the record and from the private act of 
transfer made by the administrator without authority of court, it 
clearly follows that they have no semblance of title to said judg- 
ment. Upon their own showing they are not entitled to relief. 

Succession of Amy Anderson. On Rule for Sale of Property, 
335. 

. Two questions are to be examined in this instance: First, is the de- 
cree of the parish court rendered on the twenty-eighth of Novem- 
ber, 1868, ordering the sale of the plantation called Quantico, to be 
regarded as an order of seizure and sale ; and, if so, was it legally 
issued ? Second—If nota decree via executiva,is it valid as an order 
of sale rendered upon the application of creditors for the sale of 
property of the estate of Linton, who was the owner of the afore- 
said plantation, to pay thereby debts in pursuance of articles 990 and 
991 of the Code of Practice. 

The prayer of the petition for the sale of the property is, “that the 
lands and improvements described in the act of mortgage be sold at 
public auction for cash, and the proceeds thereof be ratably divided 
among your petitioners.” Then immediately after follows the dec- 
laration that “the petitioners show the court that the deceased, Lin- 
ton, never resided in your parish, that he died during the present 
year, and that his succession is vacant. Wherefore they pray the 
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order of sale as allowed by law, for all other orders, and for general 
relief.” The order rendered by the parish judge was responsive to 
the prayer of the petition. 

It is impossible to regard these proceedings otherwise than as utterly 
null. The succession was wholly unrepresented ; there was no cura- 
tor or administrator appointed to administer it ; no one contradicto- 
rily with whom the creditors could contest and enforce their claims. 
The petitioners, at the same time they prayed for a sale of property 
of the succession to pay their debts, ignored in substance and effect 
the jurisdiction of the tribunal whose authority they invoked to ob- 
tain the payment of their claims. No legal effect can result from 
proceedings so illegally conducted. 

O. K. Hawley, Public Administrator, vs. Abraham Heyman, et al., 
347. 

12. The plaintiff has instituted this suit against her brother individually, 
and also as testamentary executor of their father, as administrator 
of the succession of their mother, and as tutor of a minor heir. 

Third persons, creditors of the succession of Sidney Thezan, de- 
ceased, have appealed from a judgment declaring certain property 
to belong to the community which existed between said Thezan and 
his predeceased wife, recognizing the parties to this suit (two of full 
age and one a minor) to be the sole legitimate heirs of their mother, 
maintaining her in the possession and ownership of her share of 
said community, ordering the defendant, as testamentary executor. 
of his father, to account to them for the revenues of said share, and 
condemning him in said capacity to pay to them (said heirs) a cer- 
tain sum of money, with interest and mortgage and privilege for 
the restitution of the paraphernal funds of the said mother. 


The appellants, having become creditors of the husband after the dis- 
solution of the community by the death of the wife, have no claim 
upon the share of the wife, but have an interest in seeing that the 
property of the husband, their debtor, is made available for their 
debts against it. Any proceedings hetween the parties to this suit, 
touching the property of the wife only, can have no effect upon the 
rights of said creditors upon the property of the husband. As to 
them these parties have the right to demand and obtain possession 
of their mother’s property, but they, the creditors, can properly 
contest any claim that the heirs of the mother may urge upon the 
property of their father, and, although the judgment in this case 
may not be conclusive against them, they have a right to have it 
revised so far as it may, in their opinion, prejudice them. 


If the property described in the petition of plaintiff belonged to the 
community, the husband as usufructuary was entitled to the reve- 
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nues, and .consequently there is error in making the testamentary 
executor account to the heirs for the same. As to what properly 
constituted the community, this court has before it the inventory,. 
which must be taken as sufficient for the purposes of this suit be- 
tween the heirs. The appellants have the right to show in the suc- 
cession of their debtor what property belongs to it; and, as to the 
paraphernal rights allowed in the judgment appealed from, this 
court does not think the evidence sufficient, it not appearing in the 
record that the wife’s claim, if proved, was properly recorded. 

Mrs. Marie Emelia Thezan, Wife of E. Dumas, et al., vs. Joseph 

Thezan, Testamentary Executor, et al., 442. 

. The opponent contends that the general expenses of administration 
should be borne ratably by all the property, whereas they were all 
plaved upon the proceeds of sale of one piece of property mort- 
gaged to opponent. But it is shown by the record that said piece 
of property was the only real estate of the succession that was sold. 
The other real estate was not sold for the reason that there was no 
bid for it. The succession is insolvent. 


Succession of John Youenes, 499. 
14. Mrs. Anna Ledoux, testamentary executrix of Amaron Ledoux, be- 
ing a creditor of the community which existed between the deceased, 


Anais Plantavignes, and her husband, and this succession consist- 
ing only of community property, her claim was properly. placed on 
the account. 

The sureties on the bond of the administrator are shown to be insuffi- 
cient. The rule requiring additional security on the bond of the 
administrator should be made absolute. 

The children of the deceased are her heirs, and they are in no sense 
mortgage creditors of this succession; their mother owed them 
nothing; by succession they succeeded to her rights. Whatever 
claims they have against their father on account of paraphernal 
funds of their mother disposed of by him they can not set up in 
this settlement of the succession of their mother. 

As the heirs have not renounced the community, they can not compete 
with a creditor of community for the funds in question, nor will 
they be permitted to set up in this controversy their mortgage rights 
against their father on account of paraphernal funds due by him to 
their mother. 

As the account filed only includes part of the assets of the succession, 
the court a qua manifestly erred in accepting it as a final account 
and ordering the administrator to be discharged from further duty. 

Succession of Plantevignes, 562. 
14. As heir the opponent took possession of the estate, having been for- 
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mally put in possession by one, at least, of the executors. The suc- 
cession is not only not vacant, but there is no succession to admin- 
ister, the heir thereof having possession of the same. 

Succession of John F. Miller, 573. 

15. There is no want of proper parties in this case. It is not shown that 
there are other parties in interest than those plaintiffs pray to be 
cited. 

If the order for a curator ad hoc is invalid because the party signing 
as judge is not judge, that is no cause to dismiss the suit. A new 
order may be granted by the proper judge. 

One judgment creditor of a succession has an interest to attack the 
validity of the judgment of another creditor, where the funds of the 
succession are not sufficient to pay both. The court below has juris- 
diction to revise the judgment complained of, and plaintiffs have an 
interest to demand the nullity thereof. 

(. Cavaroc et al. vs. Zachary T. Fournet, Administrator, et al., 
587. 

16. It appears from the record that the opponent to the tableau is an 
heir of the deceased whose estate is being administered, and there- 
fore interested in defeating any debts placed on the tableau not due, 
or prescribed. In his opposition he pleaded prescription against 
certain claims placed on the tableau, which on their face appear to 
be prescribed. The administrator and the court seem to have re- 
garded the opposition as a separate suit, in which the opponent was 
a plaintiff, and dismissed his opposition for not prosecuting it. This 
was an error. The opposition was on file in the nature of an answer, 
and if the record showed that any of the objections were valid, the 
court should have considered them. 

Succession of Antoine Romero. Opposition of Severin Romero to 
Tableau filed, 607. 

17. A creditor holding a claim secured by special mortgage on property 
belonging to a vacant and apparently insolvent estate, can proceed 
via executiva against said property in satisfaction of his debt. This 
question has long been settled by numerous decisions. It is no 
longer an open question. 

Charles Camille Durand, Administrator, vs. E. Delahoussaye, 
Sheriff, et al., 622. 

18. It is unimportant to the opponents whether certain privileged debts 
be paid or not; if they exist they are properly on the tableau. 

The administrator is only entitled to his commissions on the amount 
collected and to be distributed. 

A judicial sale can not be annulled in a collateral proceeding in which 
the vendee is not a party. 
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The vendee in this instance is protected by the order of the court 
under which the sale was made, even if the ex parte order rescind- 
ing the first order could be construed to forbid the sale absolutely, 
because the vendee had no knowledge of the fact. But the second 
order was conditional, and the administrator complied with the con- 
dition, so that, even if it had been rendered contradictorily with the 
administrator and valid, it would not have had the effect of annul- 
ling the first order. 

It is now well settled that a sale of succession property to pay debts 
may be validly made for less than two thirds of the appraisement. 

The claim of the widow and children of the deceased, who were and 
are in necessitous circumstances, is correctly placed on the tableau 
as a privileged one. They are entitled to the one thousand dollars 
allowed, with a privilege according to law, less the value of the fur- 
niture received by her and such sums as have been collected by her 
while acting as administratrix. 

Succession of Paulin Fontelieu. Opposition to Homologation of 
Tableau, 638. 

20. The proceeding is irregular and inadmissible. It is not regular to 
issue an ex parte order in favor of one or more creditors, without 
notice or proof, for the sheriff to sell property under administration 
to pay said creditors. Proceedings should be taken contradictorily 
with the administratrix, to have property sold to pay all the debts 
of the succession. 

Succession of John P. Spears. Application to séize and sell Prop- 
erty, 804. 

21. Vaughn’s appointment as public administrator was made by a court 
of competent jurisdiction. The validity of his appointment can not 
be inquired into collaterally. 

‘It is immaterial whether the representative of the succession desig- 
nated himself as curator or administrator. The point to be deter- 
mined would be, not the title by whieh he designated himself, but 
the power which he has to represent the succession. 

The defendants set up title to the property in controversy, which, they 
say, was acquired by them from their father, John Turner, and in 
support of their claim present the following document: “One day 
after date, we, or either of us, promise to pay to John Turner or 
bearer the sum of six thousand two hundred dollars for u tract of 
land known as the Dockey place, with eight per cent interest from 
date until paid. August 23, 1869. Signed: Jackson Turner, Obadiah 
Turner.” 

This note is certainly no title. It is not an act of sale, and it transfers 
no property. The fact that it was recorded gives to it none of the 
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forms required for the transmission of real estate, nor does it change 
the character of the instrument, which is nothing more than an un- 
conditional obligation to pay a certain sum of money. 

The will of Turner, their pretended vendor, is not evidence of any sale; 
it is not even a donation, for the document expressly says that the 
proceeds of the note aforesaid, when paid, are to be distributed 
equally among all the children. The most that can be said of de- 
fendants’ title is that they, perhaps, hold: under a verbal sale. But 
a verbal sale or other disposition of real estate is only proof against 
the vendor or vendee who confesses it when interrogated on oath. 
The document relied on is neither a confession under oath nor an 
answer to interrogatories. It can not, therefore, as to third parties, 
be of any force. 

The succession of Turner being under administration, the heirs in this 
condition of affairs were not competent to make deeds one to the 
other of property belonging to the estate in which they had only a 
residuary interest. 

The payment of the aforesaid note to the administrator of the succes- 
sion did not make their title good, as they claim, because they had 
no title, The payment could not create a title or even complete a 
defective one. 





D. C. Morgan et al. vs. D. T. Locke et al, 806. 

22. The question is whether a minor, who was never represented by a 
tutor during his minority, loses any of his rights or property by pre- 
scription, or by a failure to reinscribe his mortgage within ten years 
of its inscription, the mortgage having been given, and the ten years 
having expired, before the term of his minority. It must, however, 
be stated that the succession of the minor’s father was represented 
by an administrator, who was in office when the prescription, if any, 
accrued. 

There is, of course, a difference between a debt and the mortgage 
which is given to secure the payment of that debt. Acknowledg- 
ment of the debt takes it out of prescription; but acknowledging a 
debt does not operate as reinscription of the mortgage which was 
given to secure the payment of the debt. They are substantial and 
distinct acts, each differing from the other, and producing different 
results. Therefore, to keep alive both the debt and the mortgage 
which is on the verge of being prescribed, the debt must be acknowl-* 
edged and the mortgage must be reinscribed. 

The position taken by defendant that, as he was a minor and unrepre- 
sented when prescription attached, he is not affected by the fact of 
non-inscription of the mortgage, is not correct, as the facts of the 
case do not bring him within the line of protection which he invokes. 
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The succession of the minor’s father was represented by an adminis- 
trator. It is true the administrator has filed what he calls a final 
account, which has been homologated, but he has not been discharged 
from his trust, and, until discharged, his office continues; so that the 
succession was represented, and the note with regard to which this 
litigation springs was the property of the succession. If the admin- 
istrator has failed to do what was necessary to collect the note and 
secure the mortgage attached to it, he may be responsible for his 
neglect, but his neglect can not deprive others of rights acquired 
even in consequence of his neglect. 

As regards the fact that the mortgage was declared to have been can- 
celed in the books of the mortgage office by the plaintiffs, that fact is 
of no significance. The mortgage would have prescribed without any 
entry having been made relative thereto. It was the lapse of time 
which prescribed it, and not the declaration that it was canceled. 

A, H. Leonard et al. vs. W. 1. Smith et al., 810. 
23. It is a mistake to suppose that the surviving spouse becomes the 
heir of the deceased husband or wife and is seized of his or her 
property by the mere operation of the law. 

Article 949 of the Civil Code declares that natural children and the 
surviving husband or wife, being put into possession of the estate 
left to them, are not considered as having s:1cceeded to the deceased 
from the instant of his death; but they do not the less transmit 
their rights to their heirs, if they die before having made their de- 
mand to be put into possession. The reason is that this sort of 
heirs having only a right of action to cause themselves to be put. 
in possession of successions thus falling to them, this right and this 
action form a part of their succession, which they transfer to their 
heirs. 

Willis vs. Elam and Sheriff, 857. 

Sex Wu, No. 2—Forstall vs. Forstall and Forstall vs. Choppin et 
al., 197. 

See Taxes, No. 8—Johnson vs. Dunbar, 271. 

See Saes, No. 7—Norton & Steven vs. Citizens’ Bank, 354. 

Sze Jurispiction, No. 13—Succession of Taylor, 367. 

See Executor, No. 1—Hébert vs. Jackson, Sheriff, 377. 

Sre Evivence, No. 11—Mandal vs. Heirs of Mandal, 556. 

See Leaatee, No. 1—Succession of Adelaide Breaux, 603. | 

Sre Executor, No. 2—Succession of Maria Bowman, 611. 

SEE AppEaL, No. 35—Anderson, Administrator, vs. Smith, Adminis- 
trator, 649. 

SEE Sates, No. 16—Chanut vs. Levasseur & Co., 713. 

See ApMINIsTRATOR No. 9—Cole vs. Heirs of Sarah Reddick, 843. 
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SURETIES. 


1. In this suit against the treasurer of the parish of Rapides and his 
sureties said sureties were not entitled to plead discussion before 
the judgment. Under the statute they can require the principal’s 
property to be sold before theirs can be seized. 


No mortgage is created by the registry of the official bond against the 
security; the mortgage exists only upon the real estate of the princi- 
pal obligor therein. Hence the judgment of the court below recog- 
nizing a mortgage against the property of the sureties is wrong. 

James R. Andrews, President of Police Jury, Parish of Rapides, 
vs. E. R. Biossat et al., 236. 

2. It is true the amount of a bond is not fixed in the charter of the city 
of Natchitoches. Considering, however, sections five and ten of the 
charter of 1872 (being act ninety-three of that year), there can be no 
doubt the Council had the right to pass the ordinance requiring a 
bond and fixing the amount thereof for the tax-collector. 


Assuming, as defendants contend, that plaintiffs were guilty of laches 
in not requiring the collector to make monthly reports as he was in 
duty bound by an ordinance of the Council, it would not discharge 
the sureties. 


Parol evidence was properly excluded to show the Council had granted 
an extension of time to the collector to make his settlement. Had 
they granted a few months delay to make his settlement, it would 
not have released the sureties. 


The court a qua properly excluded the testimony of a witness as to 
whether the collection of the quarantine-tax was covered by the 
bond of the collector. The responsibilities ef the sureties must be 
determined by the law, and not by the opinion of witnesses. 

The objection that the plaintiffs are not rightfully mayor and coun- 
cilmen of Natchitoches can not be considered in this proceeding. 
They are in office, and their rights thereto are not to be determined 
here. . 

Interest on the judgment against the sureties should be allowed from 
judicial demand. 

Mayor and City Council of Natchitoches vs. W. H. Redmond et al., 
274. 

3. The defendant in rule is not entitled to call in warranty Julius Aroni, 
who, in a separate act, had agreed to warrant his co-obligor, Thos. 
R. Sutton, from liability on the appeal-bond which they both signed. 
The liability of Sutton on the appeal-bond had been fixed by the re- 
turn of nulla bona on the fieri facias issued by plaintiffs against the 
defendants in execution; and the legal representative of Sutton, 
the surety, had no right to delay the summary proceeding of plain- 
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tiffs in order to enforce the obligation of Aroniin favor of Sutton to 
which plaintiffs were not parties. 

As the ruling of the court in refusing to strike out the call in warranty 
subjected plaintiffs to unnecessary delay in the enforcement of their 
claim, they had a right to appeal. 

Charles DeGreck & Co. vs. Murphy & Gaines et al., 297. 

4. There being judgment against the plaintiff in injunction alone, and 
there being a failure to collect the judgment from the plaintiff, exe- 
cution was issued against his surety, who now enjoins on the ground 
that he was not condemned by. that judgment. The judgment or- 
dered, adjudged, and decreed that the injunction be dissolved with 
ten per cent damages, five hundred dollars attorney’s fees, and costs 
of suit. 

From the fact that the judgment creditor in that suit had insisted on 
having a summary trial of the case, on the ground that it was such 
an injunction as should have been granted without bond, and the 
judge a quo sustained his views, it is fair to suppose that neither the 
judgment creditor nor the judge intended to condemn a surety on 
a bond which they said ought not to have been given. At any rate, 
the judgment does not condemn the surety, and the injunction was 
properly issued. 

Charles L. Frantz vs. E. Waggaman, Sheriff, et al., 514. 

5. The whole question respecting the rights of judgment creditors to 
proceed against sureties on appeal-bonds has been lately examined 
by this court in the case of Whann vs. Irwin, precedently reported. 
This case is decided according to the doctrine therein laid down. 

Rhoda E. White vs. Myra Clark Gaines. Louis Schneider and 
Others, Sureties on the Appeal-Bond, 532. 

. The property sequestered and attached was released upon bond. 
Proceedings were taken against the surety. The district judge was 
of opinion that the surety was bound to the amount of the property 
released. In this there was error. The surety was bound for the 
amount of the judgment to the extent of his bond. Now, the judg- 
ment was for $687 30. Therefore the surety should have been con- 
demned to pay, not the value of the property released, but the 
amount of the judgment. Plaintiffs entered a remittitur for the dif- 
ference between the judgment and the amount really due. But this 
was done after the appeal was applied for and the bond given; it came 
too late. The result is that the judgment must be amended. 

Lalanne Brothers vs. McKinney, 642. 

. As to the objection that the sureties did not reside in the parish, it 
was properly overruled. A statute of the State expressly permits a 
person residing in a different parish from that in which the officer is 








1156 INDEX. 








SURETIES—Continued. 


to exercise his functions to be surety on his official bond. There is 
no conflict between this law and article 3042 of the Revised Civil 
Code. State ex rel. Winder, District Attorney, vs. Cahen, 645. 

8. Plaintiff took a rule upon the security on the appeal bond, to show 
cause why he should not respond to the judgment. The objection 
is that the writ of fieri facies was returned before the delays.there- 
for given by law-had expired. 

The return shows that the defendant was absent from the city, and 
that demand had been made on every one, within the reach of the 
sheriff, interested in the judgment, for the satisfaction thereof. 

This rule was regularly taken by the plaintiffs, and notice thereof given 
to the defendant. He appeared by counsel when it was on trial and 
made none of the defenses set up here. He does not show in what 
he was injured. There is no error in the judgment against him. 

A. H. Gale & Co.vs. George W. Doll. Joseph Maristany, Security, 718. 

9. E. C. Palmer, one of the defendants, is sued on the following docu- 
ment, as security for the payment of two notes executed by Van 
Norden: 

“Whereas Mr. W. Van Norden has given his two notes for twenty-five 
hundred dollars each, dated this date, respectively at seven and 
eight months, to his own order and by him indorsed, now, in order 
to secure the holder of these notes and as a guarantee for their pay- 
ment, I hold myself personally responsible to the holder of said 
notes for their prompt payment at maturity. It is understood that 
this agreement is cénfidential between Mr. Johnson Armstrong, rep- 
resenting all parties, and Mr. E. C. Palmer, and is not to be used, 
except in the case of the death of Mr. Palmer or Mr. Armstrong, and 
if used before that contingency is null and void.” 

It is contended that, as the document has been produced in evidence 
against E. C. Palmer before the death of himself or Armstrong, the 
obligation is null. But it is evident that unless the document could 
be produced in evidence in court, the guarantee could not have been 
proved, as the promise to pay the debt of another can not be proved 
by parol; nor was this guarantee to take effect only at the death of 
one of the parties named, for he bound himself for their prompt 
payment at maturity. The evident intention of all parties was the 
fact that the guarantee that had been given should be kept secret 
from all but the parties and Mr. Armstrong, who was to hold said 
instrument, as the representative of all parties, until the maturity of 
the notes. If Palmer then kept his promise, the obligation would 
be surrendered to him, otherwise it would be used against him. Any 
other construction of this document would make it nugatory. 

W. W. Washburn vs. W. Van Norden et al., 768. 
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10. It was the intention of plaintiffs when depositing a certain amount 
of money in the hands of defendant, to protect him against paying 
a bond on which he had become an obligor. Defendant having the 
money of plaintiffs in hand and having purchased the bond on which 
he was an obligor, his purchase inured to the benefit of his co-obli- 
gors, who had protected him, and is bound to return the surplus 
over the amount of his purchase. He can not speculate thus on his 
co-sureties with their funds. 

D. Davis & Co. vs. 8. Levy, Jr., 834. 

11. The appeal bond in this instance is for fifteen hundred dollars, and 
the surety swears that he holds and owns two promissory notes 
amounting to fifty-six hundred dollars, given for money loaned by 
him, on which the interest is regularly paid by the makers, and that 
he does not owe any thing. The question is, whether he is a good 
and solvent surety according to the law and jurisprudence of this 
State. It must be answered in the affirmative. 

The act No. 24 of 1876 amending article 575, C. P., has not made the 
surety insufficient. The change from the previous article is the in- 
sertion of the sentence: “ And having property liable to seizure to 
the amount of the obligation within the State.” 

This court knows of no law and has been referred to none which 
exempts promissory notes from seizure. Hence the surety in this 
case is sufficient. 

State ex rel. Mrs. N. Favre vs. the Judge of the Fifth District 
Court, Parish of Orleans, 884. 
See Action, No. 5—Pradat, Widow Norcross, vs. Legaré, 337. 
SEE ATTACHMENT, No. 4—McCook vs. Willis, 448. 
SEE Bonp (JupictaL)—Faust, Brother & Co. vs. Glynn & Wintz, 676. 
See CommerciaL Law, No. 5—Newman vs. Kaufman & Co., 866. 


TAXES AND TAX COLLECTORS. 


1. This suit is brought against defendants, delinquent taxpayers, after 
the alleged usual publication of notice. The advertisement, under 
the statute, has the effect of a citation duly served, and it should be 
subject to the same rules as the citation of which it is the equiva- 
lent. Notice published to the “ Heirs of St. Romes” was not a legal 
citation to Eugene, Victor, and Ermance de St. Romes, the appel- 
lants. It was too indefinite to amount to a citation to any one. 

City of New Orleans vs. the Heirs of de St. Romes, 17. 

2. The authority of the Governor to remove a tax collector and appoint 
a successor is no longer an open question. 

State ex rel. Attorney General vs. Dumas & Carey, 49. 

3. This is a petitory action. At the adjudication of plaintiff’s property, 
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sold for taxes on the second of April, 1870, the constable was with- 
out authority to make the sale, because, on the sixteenth of March 
previous, the City of Jefferson was by statute annexed to the city of 
New Orleans, and a constable of the parish of Jefferson could per- 
form no official duty in the city and parish of Orleans. 


Plaintiff, the owner of the property, was a resident of the city of New 


Orleans, and he was not served with notice of seizure. He was in 
no sense a party to the proceeding whereby the constable attempted 
to make a forced sale of his property. 


The return day of the writ of fieri facias had passed long before the 


sale, and the constable failed to return it and retain a copy as re- 
quired by law. Besides, the whole proceeding seems to be a tissue 


of irregularities. 
George W. Graff vs. John Moylan, 75. 


4, Section sixty-nine of an ordinance of the city of New Orleans en- 


titled “An ordinance to establish the rate of licenses for professions, 
callings, and other business, and for carriages, hacks, drays, and 
other vehicles, for the year 1875,” is the authority relied on by de- 
fendant to levy a license tax on the vehicles owned by plaintiffs sev- 
erally, and for seizing the same for non-payment—which seizure is 
enjoined by said plaintiffs. 


That portion of section sixty-nine which relates to the subject of this 


controversy is in conflict with article 118 of the constitution, as the 
tax for the license is in proportion to the number of vehicles and 
the number of horses used to draw them, and. not upon the business 
or vocation, nor is it upon the value of the property, if it be intended 
as a property tax. 


’ As forthe other sums claimed by the city in reconvention, as being 


5. 


taxes levied under said ordinance upon the vocation or business of 
the plaintiffs, they amount to only one hundred dollars against each 
plaintiff. This claim, therefore, is not within the jurisdiction of this 
court, the legality of the tax as to that matter not being called in 
question. : 

~ William Cullinan et al. vs. City of New Orleans, 102. 
It is proved that lot No, 21, in square No. 217, bounded by Caronde- 
let, St. Charles, St. Joseph, and Julia streets, upon which the taxes 
are claimed, belongs, as stated by defendant, to the Poydras Female 
Orphan Asylum; that the same was leased for fifty years to R. W. 
Montgomery in 1856, and that defendant holds under said lease. 
The lessee is not liable for the taxes. 

City of New Orleans vs. John W. Cannon, 112. 


3. By acts of 1873, section two, page thirty-eight, exclusive jurisdiction 


is given to the Superior District Court of tax suits, 
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TAXES AND TAX COLLECTORS—Continued. 
There is no force in the plea that the assessment or publication was 


7. 


improperly made in the name of Mrs. J. A. Ferguson simply, and 
that the words “estate of” were not added as they should have 
been, considering that the assessment was made after her decease. 
The sole purpose in giving the name at all being to describe or iden- 
tify the property taxed and the tax assessed, it is evident that the 
addition of the word “ estate” would no more clearly indicate that 
the property taxed is that known as Mrs. Ferguson’s. 
City of New Orleans vs. Mrs. James A. Ferguson, 241. 
The law requiring an estimate of the necessary expenditures of the 
parish to be made and published is mandatory. 


The law which imposes one hundred per cent as damages for wrong- 


8. 


fully enjoining the collection of taxes does not apply to assessments 
made under an order of court to pay a judgment against the parish. 
Frank Wilson vs. R. K. Anderson, Tax Collector, 261. 
Plaintiff sues the succession of Winder Crouch for nineteen hundred 
dollars, the amount of an internal revenue tax he alleges to have 
paid the United States collector, which was due by the succession, 
and which, as lessee, he alleges he was compelled to pay to prevent 
eviction. 


Plaintiffs suit rests on the allegation that the payment of the sum 


aforesaid inured to the benefit of the succession. But, as the suc- 
cession was insolvent, there was no inheritance or legacy for the 
heirs, and it was not liable to an internal revenue tax in the inven- 
tory thereof. Besides, the tax claimed on the fifty-seven bales of 
cotton had already been paid by the factor, and the succession was 
not liable on account thereof. Therefore the payment of the tax by 
the plaintiff did not inure to the benefit of the succession, as the 
same was not owing by it. 

W. J. 8. Johnson vs. J. C. Dunbar, Administrator of the Succes- 

sion of Winder Crouch, 271. 


9. In making out the descriptive list for the board of assessors, plain- 





tiff, tax collector, was merely performing a duty pertaining to his 
office, for which the State had provided suitable compensation. In- 
deed, it prohibited him from receiving more than two thousand dol- 
lars, and required him to be paid by the State Treasurer on the 
warrant of the Auditor of Public Accounts. 


That part of the ordinance of the police jury allowing remuperation 


for a service which was a duty imposed by law on the tax collector 
must be regardrd as a mere gratuity, and it can not be the basis of 
a valid demand against the parish. A police jury has no authority 
to bestow a liberality on any one. 

Plaintiff, however, is entitled to reasonable compensation-for making 
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out the parish tax-rolls, but he has failed to prove the value of this 
service. 
B. T. Beauregard vs. Parish of East Baton Rouge, 306. 
10. This suit is against the parish, a juridical person, and the appellants 
are third persons who claim that they are taxpayers, and therefore 
have an interest. But they have failed to allege or to show that 
they have a pecuniary interest in the suit exceeding five hundred 
dollars, and there is no affidavit showing that they are taxpayers. 
The appeal must be dismissed. 
Widow M. C. Rathbone vs. Parish of St. James, 324. 
11. B. Weiss mortgaged to plaintiff a lot of ground described in the pe- 
tition. It was forfeited to the State for non-payment of taxes due 
by Weiss. Subsequently it was sold for taxes to defendant. Plain- 
tiff, the mortgage creditor of Weiss, now sues to subject this prop- 
erty in the hands of said purchaser to the payment of the mortgage 
debt, the proceeding being by. an hypothecary action. 

A stock of goods belonging to Weiss was attached by his creditors. 
The tax collector intervened, claiming a privilege for the amount of 
taxes due by Weiss, and obtained judgment for someseven hundred 
dollars, with recognition of privilege superior to that of the seizing 
creditors. The goods were sold on twelve months credit, and the 
bonds or obligations of the purchasers have not been collected. 
This sale was made pending the litigation by order of court on ac- 
count of the perishable nature of the goods attached. 

Although the State had judgment for taxes due by Weiss and was de- 
creed to have a privilege on the goods attached superior to that of 
the seizing creditors, this imposed no obligation on the tax collector 
to sue on the bonds given for the goods sold as aforesaid, nor did it 
impair the right of the State to cause other property of Weiss, the 
delinquent taxpayer, to be seized and sold for taxes due the State. 

The lot in question had been forfeited to the State, and the sale 
thereof to pay the amount due by. the delinquent owner was valid, 
if the forms of law for a forced sale were observed, about which 
there is no controversy. While that sale stands the mortgage of 
Weiss in favor of plaintiff can not be enforced on the property. 

M. Berwin vs. M. Legras, 352. 
12. Plaintiff refuses to pay her State tax on a house which she owns in 
the city of New Orleans, on the ground that she rents it for the use 
of a public school. — 

Plaintiff relies on Mrs. Lefranc’s case. In that case it was shown, not 
only that her house was used for the ‘purposes of education, but 
that she kept the school. Here the plaintiff does not keep the 
school She owns the property and derives revenue from the rent 
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thereof. There is no reason why she should not pay taxes on such 

property, just as those who rent houses to dry-goods merchants are 
held to pay theirs. 

Caroline Armand and Husband vs. F. E. Dumas, State Tax Col- 
lector, 403. 


13. The plaintiff is liable for the proportion of taxes on the improve- 


ments made by him on the ground he has leased. 
Thomas B. Lee vs. City of New Orleans, 426, 


14. By section five of act No. 175 of the acts of 1859 the assistant city 


attorney was entitled to recover five per cent commissions on judg- 
ments when the amounts thereof have been collected and actually 
paid into the treasury. On uncollected judgments for taxes plaintiff 
is not, therefore, entitled to recover the commissions he claims. 
Plaintiff is not entitled to commissions on the bills for city licenses 
collected by the city treasurer subsequent to the first day of Febrd- 
ary, 1868, assuming that on that day it became the duty of the city 
_ treasurer, under the charter of 1856, to turn over to him said bills 
for collection. As plaintiff did not perform any services, he is not 
entitled to remuneration. 
E. Heistand vs. City of New Orleans, 456. 


15. All legislative contracts must be construed most favorably to the 


State, if there is any doubt as to their meaning or interpretation, 
and a party claiming exemption from taxation mugt come strictly 
within the provisions of the statute granting it. 

Considering the provisions of sections two, three, and eleven of the 
charter, the conclusion is that the exemption from taxation granted 
to the New Orleans, Opelousas, and Great Western Railroad was 
not a transferable right; that the State never intended to confer on 
the grantee the power to convey this right or privilege to another 
corporation or to a natural person. The privileges granted were to 
the person of the grantee. It was never intended to attach to the 
property of the corporation, and to follow it into third hands, when 
sold on execution. 

The franchises of a railroad company can not be alienated without the 
_ consent of the State which granted them. When the State cove- 
nants and agrees that a certain corporation shall administer certain 
franchises, the ordinary judgment creditors of that corporation may 
seize and sell its property, but not the franchises. It is a State pre- 
rogative to put the administration of the franchises into such hands 
as it may choose, and they can not be transferred without the con- 
sent of the State. 

Therefore the sale of 1870 by the ordinary judgment creditors of the 
New Orleans, Opelousas, and Great Western Railroad Company to 
80 
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the plaintiff, Charles Morgan, who had previously bought the first 
division of the road extending from Algiers to Berwick’s Bay, of 
the unfinished division of the same extending from Berwick’s Bay 

to Opelousas, and the division from Opelousas to the Sabine, upon 
which no work had ever been done, transferred to the purchaser 
whatever property the corporation had embraced within those divis- 
ions; but the person of the corporation and the franchises which 
the State had committed to its hands were not alienated. 

Section nine of the charter of 1853 authorized the corporation to bor- 

- row money as might be required for certain purposes and to mort- 
gage the property of the company to accomplish that object, but no 
authority was given to mortgage the franchises. 

In 1856 the State passed a general act authorizing railroad companies 
to mortgage their property and franchises. Until this act was 
passed the franchises of a railroad company in this State could not 
be mortgaged. Otherwise, that act would have been unnecessary. 

Charles Morgan did not acquire the privilege of exemption from tax- 
ation by virtue of the adjudication to him of the first great division 
of the railroad which was granted by the charter to the capital 
stock and other property of said corporation. The obligation un- 
derlying this right of exemption from taxation was an indivisible 
obligation, and the obligation underlying the right of exemption of 
the officers and employees of said corporation from jury duty and 
military duty was also an indivisible obligation. Neither of these 

‘ ean be broken up at the option of the incorporators and divided 
into as many obligations and rights as they may desire. 

' The right of corporate existence can not be divided up and made ap- 
plicable to the different divisions of a railroad. Nor can the right 
to expropriate property be parceled out among the purchasers of the 
various divisions of a railroad. 

Several corporations, possessing the rights and franchises stated, can 
not spring into existence by the act of the railroad company in 
mortgaging and selling separate divisions of their road with the 

' rights and franchises applicable to each division, because this would 
be the exercise of a prerogative by a creature that belongs exclu- 
sively to the creator. 

Hence the plaintiff did not, by the adjudication under the foreclosure 
’ of the mortgage on the first division of the road with the rights 
and privileges applicable to it, acquire the privilege of exemption 
from taxation, assuming that such privilege was acquirable under a 

. mortgage and adjudication of all the franchises and property of the 

‘ New Orleans, Opelousas, and Great Western Railroad Company, 

pursuant to the act of 1856. 
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But, assuming that by the purchase of all the shares of stock or oth- 
erwise the plaintiff stands before the court representing the New 
Orleans, Opelousas, and Great Western Railroad Company, he can 
not claim the exemption from taxation mentioned in the charter, in 
view of the fact that the roilroad has not been completed within the 
limits of the State, although more than twenty years have elapsed 
since the charter was granted. 

The charge that the State, in assessing the taxes now sought to be 
collected, has violated the obligation of her contract with the New 

' Orleans, Opelousas, and Great Western Railroad Company can not 
be maintained. The State never agreed to exempt from taxation 
forever the property of that corporation. 


The stipulation in the charter was that the capital stock and other 
property of said company “shall be exempt from taxation for ten 
years after the completion of said road within the limits of this 
State.” The consideration of this grant was, of course, the promise 
of the corporation to prosecute to completion the building of the 
railroad. Over twenty years have passed, and nothing of the kind 
has been done, and there is no visible prospect of its completion. 


In the face of such a palpable abandonment of the enterprise and such 
a flagrant breach of contract, it is with bad grace that the defend- 
ant, when taxed on the property described in this suit, complains 
that the State is impairing its obligations. To permit the corpora- 
tion by its own derelictions to prolong the period of exemption from 
taxation would be to allow it to take advantage of its own wrong; 
and what the corporation can not do the defendant claiming under 
it can not accomplish. . 

State of Louisiana vs. Charles Morgan, 482. 


16.’ Registry is necessary to preserve the privilege of taxes. Subsequent 
registry can not fix an incumbrance which did not exist as to third 
persons when their rights were acquired. Itis well settled that in 
this State registry is essential to give effect, as to third persons, to 
all mortgages and privileges. 

New Orleans Savings Institution vs. P. W. Leslie, 496. 


17. The sole question in this case is whether, under an ordinance adopt- 
ed November 15, 1865, “for the sale of the right of way on St, 
Charles street and other streets in the city of New Orleans,” and 
under a contract passed in accordance with said ordinance, the city 
is bound to exempt the property owned by defendant from taxa- 
tion. The answer must be in the negative. The city had no author- 
ity to exempt property from taxation. It had no power to defeat 
the command of its creator, the General Assembly, requiring it to 
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levy annually “an equal and uniform tax upon all real and personal 
property in said city.” 
City of New Orleans vs. St. Charles-Street Railroad Company, 
497. 

18. Defendant, William E. Floyd, tax-collector, being sued for a certain 
amount due to the State for taxes collected, claims a credit on ac- 
count of delinquent taxes returned by him as not collected. His 
right to this credit is disputed on the ground that the list of delin- 
quent taxpayers was not furnished to the parish recorder on the 
second Monday of December, 1873, as required by law, and that the 
list is not true. 

The delinquent list was furnished to the recorder on the thirtieth of 
December, 1873. This was a dereliction of duty, but it does not in- 
volve pecuniary responsibility, for the question at last, as between 
the State and the defendant, would not be about the time when the 
delinquent list was filed, but what was the amount he had failed to 
account for. This court can not impose a penalty for the mere de- 
lay in filing a list when the law does not declare what that penalty 
shall be. 

A tax-collector is not responsible for the amount returned on the de- 
linquent tax-roll, upon the obvious principle that he owes only for 
the taxes -he:has collected. 

Defendant claims the sum of one hundred and fifty dollars for sales of 
real estate in the collection of taxes. To this he is entitled. The 
sales were made and the titles recorded. The State claims that it 
has the right to determine whether it will approve the same or not. 
If the sales are not accepted, then the taxes are due on the land; 
but the defendant has not received them, and he can only be forced 
to pay what he has collected. If the sales are accepted, then the 
taxes are paid, and the State has them in the shape of land. 

Compensation can not be pleaded by a tax-collector when sued for 
taxes collected by or chargeable to him. He can only discharge his 
obligation by paying. ; 

The decision of this court in the case of Hennen vs. New Orleans and 
Carrollton Railroad Company, 20 An., page 544, relied upon in favor 
of Golding, the surety, does not apply to the proceedings in this suit. 
A majority of this court:think that the authority quoted refers to 
and governs proceedings in the courts of this city alone, where by 
rules of court notice of trial is required, and not to proceedings in ' 
the courts of the country parishes, where notice of trial is not shown 
to be necessary by any rule of court. 

State of Louisiana vs. William E. Floyd, Tax-Collector,and Wil- 

liam Golding, Surety, 553. 


































































































INDEX. 
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19. The defendant, an attorney at law, refuses to pay a license tax of 

ten dollars, imposed by the corporation of the town of Vermilion- 

_ Ville on each attorney at law practicing his profession within the 
limits of the corporation. 

Corporate bodies can exercise only the powers granted to them. In 
referring to the legislative act incorporating the town of Vermilion- 
ville it is impossible to find any power, express or implied, granted 
to the corporation to impose a license tax of any kind. Therefore 
the judgment rendered against the defendant was erroneous. 

Corporation of Vermilionville vs. C. H. Mouton, 586. 
20. A license-tax is demanded of the defendant, Walker, under act No. 
14 of the acts of 1872. The third clause of the first section of that 
act requires a license-tax of fifty dollars to be paid to the State by 
i “ each keeper of a warehouse, cotton, or lumber yard, or other place 
of public storage for hire.” 

It is shown by the evidence that the defendant has the usual append- 
age of all saw-mills doing any considerable amount of business, a 
scope of ground commonly called a lumber-yard, upon which the 
lumber sawed by the mill is stacked or piled in lots or parcels for 
sale, or for delivery of such parcels, where they have been sawed to 
fill bills previously furnished by customers. But itis also shown 

~ that the defendant does not keep lumber on storage for hire. 

The construction placed by plaintiff upon the third clause of the first 
section of the act referred to is inadmissible. The expressions em- 
ployed in the connection in which they are placed relatively to each 
other plainly indicate that the warehouse, cotton-yard, or lumber- 

-yard to be subject to the license-tax must be “a place of public 
storage for hire.” 
State of Louisiana vs. J. Walker et al., 636. 

21. Several grounds are set up for the injunction in this case, the most 

important being that there was no legal notice or citation, wherefore 
the payments for taxes relied on by the defendants were null and 
void, inasmuch as the publication directed to Richard Murphy, who 
had been dead for years, was no notice to the minor, Richard James 
Downey, who acquired the property in question from Richard 
Murphy as testamentary heir in 1867. This court decided in accord- 
ance with these views; but on rehearing reversed its former decision 
by reason of the law and evidence being in favor of defendants. 

> P. Irwin, Tutor, vs. City of New Orleans and E. Waggaman, 

Sheriff, 670. 

22. The law prescribes the necessary formalities to recover a tax-judg- 

ment. The advertisement of the tax-bills is sufficient notice. Plain- 

tiff has never sold or disposed of the property. It was assessed in 
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TAXES AND TAX COLLECTORS—Continued. 


‘not require the plaintiffs to sell their property at auction, but re, 


25. 


the name in which she acquired it. Her second husband was not a 
necessary party. The proceedings are regular. 


The objection as to the area of the lot is of no importance, at least to 


plaintiff. If the sheriff sells more than .she owns, she will not be 


injured. 
Mrs. E. J. Lavergne vs. City of New Orleans, 677. 


23. This is an injunction suit to restrain an execution obtained on a tax- 


judgment in favor of the city against the defendant. The grounds 
are that the property was not legally or properly assessed; that the 
defendant was not cited; and that the evidence did not authorize the 
judgment. Except as to the alleged want of citation, the objections 
are not grounds for an injunction. The errors should have been 
corrected before the judgment became res judicata. 


But on the trial of the injunction no evidence was adduced to prove a 


want of citation. 
Stoddard Howell vs. City of New Orleans, 681. 


24, This court does not regard the tax or duty complained of in this 


case as embraced within the purview of the clauses of the constitu- 
tion invoked, but only a charge imposed for the services of a 
licensed officer of the State, the obligation to pay which arises from 
the voluntary act of parties employing said officer. The State did 
quired them to pay the charge in case they should employ an sue 
tioneer to make a sale. The plaintiffs, having had recourse to such 
a mode of selling their property as advantageous to themselves, 
have no just cause to complain of the requirement on the part of 
the State. . C, Boyé et al. vs. C. E. Girardey et al., 717. 
The decisions of this court seem to have been that the articles cf 
the State constitution contain nothing inconsistent with the law ex- 
empting home manufactures from municipal licenses. 


_ It has been decided that the general laws exempting from license-tax 


persons engaged in selling articles of their own manufacture manu- 
factured within the State were not repealed or modified by the char- 
ter of the city of New Orleans enacted in 1870. 


But it is correctly contended by the counsel for the city, that since that 


decision was rendered, a law was enacted which repeals the exemp- 
tion of manufacturers from the paymen: of licenses so far as relates 
to the city of New Orleans, to wit: the sixteenth section of act No. 
73 of the acts of 1872, approved the twenty-sixth of April, 1872. 
The objection that this act is unconstitutional because it is not suffi- 
ciently explicit in its purposes as expressed in the title, is not well 
founded. 

City of New Orleans vs. George W. Dunbar & Son, 722. 
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26. The sole ground upon which the Lafayette Insurance Company, de- 
4 fendant and appellant, seeks a reversal of the judgment of the court 
a qua is, that it paid one thousand dollars for the year 1875 to the 
State, and that by the statutes of 1871, 1872, and 1874 it is provided 
that the payment of this license by any insurance company should 
be deemed a full acquittance for all taxes imposed by State, parish, 
or municipal authority for the year for which said oné thousand dol- 

lars are paid, except taxes On real estate owned by said company. 

To this it is correctly answered that under the constitution of 1868 the 
General Assembly can not commute taxes, because article 118 pro- 
hibits the General Assembly from exempting property from taxation, 
except such as is actually used for school, church, or charitable pur- 
poses, and declares taxation shall be equal and uniform throughout 
the State, and all property shall be taxed in proportion to its value. 

This limitation upon the power of taxation given to the General As- 
sembly precludes the idea of the existence of power to cgmmute 
taxes. 

The capital of an insurance company is its property, and by the con- 
stitution it must be taxed like the property of natural persons, in 
proportion to the value thereof. There can be no discrimination 
among the owners of property. Therefore the portions of the 
statutes relied on by defendant exempting insurance companies from 
taxation are repugnant to article 118 of the constitution and void. 

City of New Orleans vs. Lafayette Insurance Company, 756. 

27. Defendant claimed the right to sell certain medicines under his li- 
cense as a retail merchant withouf getting another license as a drug- 
gist. Itis true that merchant means a dealer in merchandise, which 
general term has a very extended meaning, covering all articles of 
commerce, including medicines, yet it will not be denied that, al- 
though the Legislature requires a license as retail merchant, which 
probably means a retail dealer in any and all kinds of merchandise, 
it can still, from motives of public policy, require a special license of 
certain kinds of dealers, such as peddlers and hawkers, under the 
thirteenth division of the first section of act No. 14 of 1872, as well 
as of those who deal in certain kinds of merchandise, such as those 
who retail distilled liquors, sell medicines, keep a coffee, soda, or 
fruit stand, and many others. 

The twenty-seventh division of the same section provides that évery 
person having more than one shop, store, or other establishment, or 
who shall exercise or follow more than one trade, calling, and busi- 
ness, shall pay the tax on each separately. 

Under the section aforesaid, if a retail merchant were to retail whisky, 

he would be liable to a bar-room-license; if he were to put up a soda 
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TAXES AND TAX COLLECTORS—Continued. 


fountain, or fruit stand, or open a private market in his store, he 
would be liable for the extra license accordingly; if he were to send 
out goods for sale as a peddler, or if, in connection with the sale of 
clothing, he were to employ a tailor or tailors, and, furnishing the 
cloth, have clothes cut and made to order for sale, in the one case he 
would have to pay an extra license as a peddler or hawker, and in 
the other as a merchant tailor. The same rule will apply to the sale 
of drugs and medicines by a retail merchant, a special license being 
required therefor under the head of druggist. 
State of Louisiana vs. Willis Holmes, 765. 


28. It is correctly contended on behalf of plaintiff that taxes are not 


debts in the ordinary sense of the word, but contributions required 
of the citizens for the support of the government, and without which 
it could not be supported, and they can not be seized, sold, or com- 
pensated. 

Thé true principle is that taxes are contributions to be paid in money, 
unless special provision is made that they are to be paid otherwise. 
Such provision has not been shown in this case. The fact that the 
city council of Shreveport passed special ordinances permitting cer- 
tain parties to settle their taxes with claims or judgments against 
said city, does not.confer such right on all the taxpayers. 

There is no evidence that the city of Shreveport had authorized taxes 
to be paid in evidences of debt against the city, and therefore the de- 
fendants are not entitled even to the right to pay any part of their 
taxes in city warrants, which they have not offered to do. 

City of Shreveport vs. Gregg & Ford, 836. 


29. Until the contrary be proved, this court must presume that the judge 





a quo had sufficient legal evidence before him to sustain the judg- 
ment rendered. While it does not appear from the minutes of evi- 
denee in this injunetion case that the evidence in the tax-suit was of- 
fered in evidence, the judgment rendered therein contains this cap- 
tion: -“ And by further reason of the production and filing in open 
court of the tax-bill or claims due by the defendant to plaintiff, and 
due proof of the publication of same as required by section thirteen 
of act No. 98, approved April 27, 1871, it is ordered,” ete. With this 
in the record before this court it can not be said there was no pub- 
lication, required as citation. 


It has been previously held by this court that the Legislature has the 
power to enlarge the limits of towns and cities, and, having this 
power, they also have with it the power to impose taxes for all the 
purposes of the corporations. The question whether the benefits re- 
sulting from the extension authorize the burden of contributing to 
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TAXES AND TAX COLLECTORS—Continued. 


the payment of existing debt, is one for the Legislature to deter- 
mine in annexing new territory. 


G. W. Stoner vs. A. Flournoy, Sheriff, et al., 850. 


Sre Succession, No. 6—City of New Orleans vs. Estate of Stewart, 
180. 

See Jurispiction, No. 6— Hyatt vs. Police Jury of the Parish of East 
Feliviana, 233. 

Srx AssEssMENT, No. 1—City of New Orleans vs. Buckner, 414. 

Sze AssEssMENT No. 2—Frost vs. City of New Orleans, 417. 

See Warrants, No. 2—City of New Orleans vs. City Hotel and 
Morse, 423. 

Ser Constitution, No. 9—City of New Orleans vs. St. Patrick’s Hall 
Association, 512. # 

SEE PriviLeGe, No. 4—Drainage Commissioners, 513. 

Sre AssESSMENT AND Assessor, No. 4—Delaroderie vs. Mrs. Hillen 
et al., 537. 

SrEe AssESSMENT AND Assessor, No. 5—Kline vs. Parish of Ascen- 
sion, 538. 

See Sates, No. 9—Reid Mills vs. Waggaman, Sheriff, et al., 561. 

See Warrants, No. 4—Hortense Dupérier vs. Police Jury of Iberia, 
613. 

SEE Sa.gs, No. 13— Winter vs. Atkinson, 650. 

See Apprat, No. 36—State ex rel. Hollander vs. Judge of the Fourth 
District Court, Parish of Orleans, 724. 


TUTRIX, TUTOR. 

1. The agreement made by the tutrix before she qualified, by which 
she practically gave away a portion of the property of the minor, 
was null. It makes a part of the legislation and the policy of all 
those nations whose laws are derived from the same source as ours 
to stamp as null and void the alienation of the property of persons 
under age, when the forms prescribed by law for their protection 
have not been pursued. 


Why any family meeting should suppose that it was to the advantage 
of the minor to reduce from nine thousand to three thousand dol- 
lars a debt which was secured by a mortgage and vendor’s privilege 
on property shown to have been worth at least five thousand dollars 
cash, it is not easy to imagine. But, whatever may have been their 
motive for the advice, the tutrix did not act on it; on the contrary, 
she caused another family meeting to be convoked, who advised 
against the act. 


The question whether the second family meeting had authority or not 
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TUTRIX, TUTOR—Continued. 
to revise the action of the first one is immaterial. If conceded that 
it could not, it is not perceived how that benefits the opponent. 

If the probate court in its discretion saw fit to appoint a second family 
meeting to give their advice touching the interests of the minor, it + 
was certainly competent for the family meeting to do so without ref- 
erence to what had been done by any former family meeting: and, on 
the application of the tutrix to have the deliberations of the last 
family meeting confirmed, the court could confirm or reject it as in 
its judgment was proper. The opposition of John A. Dardenne 
should have been rejected. 

In the Matter of the Estateof F. Norbert Marionneaux. Opposi- 
tion of John A. Dardenne, 427. 

2. Whether, when the Citizens’ Bank foreclosed its mortgage, on the 
fourteenth of March, 1874, and was enjoined by the heirs of Routh 
on various grounds, the adjudication of the community property to 
Widow Routh, in December, 1870, was regular or rot, said widow 
was in possession, and she was proceeded against as tutrix and indi- 
vidually. The mortgage imported a confession of judgment, and 
contained the pact de non alienando. 

If Mrs. Pauline Percy, one of the heirs, was not authorized by her 
husband to make the waiver of notice of seizure, etc., she purchased 
at said sale, and her husband authorized and assisted her to make 
the purghase. She is estopped, therefore, from denying the regu- 
larity of the notice of seizure, etc. 

If the mortgage notes were prescribed, it was the duty of the tutrix 
to plead prescription, and she may be responsible to the heirs for 
her neglect, but this is no cause to annul a sale under the judgment 
rendered on the notes. 

As to the want of service of a notice of the order of seizure and sale 
on the tutrix, it is alleged that the notice was not addressed to any 
one, and the tutrix signed it without affixing the word tutrix after 
her name. But the widow was sued individually and as tutrix. The 
title of the suit is given, and then the usual notice of the order of 
seizure and sale. 

This was delivered to the sheriff, who obtained the signatures of the 
widow and of the heirs of age present to the following waiver, 
written at the bottom of the notice: “ We and each of us do hereby 
waive service and all legal delays or formalities ;’ and on the same 
day he served it on the curator ad hoc of one of the heirs, who was 
absent. 

There is no law which requires this notice to be addressed to any one, 
nor is there any force in the objection that the tutrix failed to add to 

her signature the word tutriz. She had the right to waive the for- 
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malities, and she manifestly intended to waive them, individually 
and as tutrix, But, be that as it may, the prescription of five years 
pleaded against any informalities connected with or growing out of 
the sale must be maintained. 

S. M. Routh et al. vs. Citizens’ Bank, 569. 


3. Beyond her revenues, plaintiff had no right to make advances in 
order to educate the minor, his niece, and the tutorship-is not liable 
on account thereof. Plaintiff, in a former suit, had judgment for 
$263 30, the amount of revenues during the period he had the care 
and education of the child. He is not now entitled to judgment for 
the balance of his claim, although the court reserved his right to 
judicially claim it in subsequent proceeding. The reserving of the 
right to claim the balance at a future time does not establish the 
correctness of the demand when the claim is made, nor does it au- 
thorize judgment on a claim for which the tutorship is not bound. 

: John Sexton vs. John McMahon, Tutor, 898. 


UNIVERSITY OF LOUISIANA—(MEDICAL DEPARTMENT). 


SEE Corporation, No. 1—Stone vs. Medical Department, 104. 


WARRANTS. 


1. Except for the sum of twenty-five dollars, being a warrant of the 
parish of St. Charles in favor of one Durapau, this sujg is for ser- 
vices rendered by the plaintiff as a physician employed under an 
ordinance of the police jury. Warrants issued to plaintiff for those 
services are offered in evidence to corroborate the other evidence 
introduced to support plaintiff’s claim. That part of plaintiff's claim 
which rested on the Durapau warrant should not have been allowed, 
under previous decisions of this court. In other respects the judg- 
ment of the judge a quo in favor of plaintiff is correct. 

' Dr. D. Meng vs. the Parish of St. Charles, 192. 


2. By act No. 41 of 1870, it was provided “ that all warrants, checks, or 
orders issued, or that may hereafter be issued, signed, and approved 
as aforesaid, for the supplies and expenses of said Board of Police, 
shall be and are hereby made receivable for all parish and munici- 
pal licenses and taxes and debts due or to become due to the par- 
ishes of Orleans, Jefferson, and St. Bernard; provided the aggregate 
of said warrants, checks, or orders so received in each current ‘year 
shall not exceed the amount of the apportionment made by the 
Board of Metropolitan Police Commissioners upon said parishes or 
cities for that year.” 

This clause of the law was indorsed on the back of each of the war- 
rants issued by the Board of Metropolitan Police Commissioners. 
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It doubtless enhanced their value, and induced defendants to pur- 
chase the ones they tendered in payment of their city taxes. 

Act No. 33 of 1874, passed subsequent to the issue of the warrants in 
question, limiting their receivability for taxes to years anterior to 
the first of January, 1874, and prohibiting said warrants from being 
received for taxes due thereafter, is unconstitutional and void, be- 
cause impairing the obligations of a contract. 

There is nothing in the record showing that the aggregate of the war- 
rants receivable for taxes for the current year exceeded or did not 
exceed the amount of the apportionment made by the Board of 
Police Commissioners for that year. If it was in excess of that ap- 
portionment it was in the power of the plaintiff to show it, because 
no one can know so well as the city of New Orleans how many war- 
rants it has received during the current year and whether it exceeds 
the amount of apportionment aforesaid. 

As to the power of the General Assembly to make warrants issued in 
evidence of expenses for policing the city receivable for taxes due 
the city, there can be no doubt. 

City of New Orleans vs. City Hotel and R. S. Morse and J. E. 
Zuntz, 423. 

3. This suit must be regarded as one on warrants issued by a police 
jury, and is similar to that of Sterling vs. West Feliciana, 26 An. p. 
59. THe decision must be the same, for the reasons set forth in 
that case. Jean Bertrand vs. Parish of Vermilion, 588. 

4. The plaintiff sues the parish of Iberia to recover twenty-four hun- 
dred dollars for the lease, at the rate of six hundred dollars per 
annum, of a building to be used as a court-house and offices, and 
occupied for said use during four years. The defense is that the 
agreement was to pay in warrants, and not in currency; that parish 
warrants are worth fifty cents on the dollar; and that a tax to pay 
the judgment rendered in this case can not be lawfully levied, as it 
would be in excess of fourteen and a half. mills, which is the limit of 
taxation fixed by law. 

If the parish had had the right to issue warrants (but it had not) then 
these warrants would have to be paid with currency. The parish 
could not discharge its obligation on the warrants by paying fifty 

. per cent of their face. 

There is no force in the objection that a tax to pay the judgment ren- 
dered against the parish can not be levied. The law (act of 1869) 
makes it the imperative duty of courts to order the levy and col- 
lection of a tax whenever it is necessary to pay a judgment. 

Mrs. Hortense Dupérier vs. Police Jury of the Parish of Iberia, 

613. 











- 











WARRANTS—Continued. 


SEE Pouice Juries, No. 4—Davis vs. Parish of Caldwell, 860. 

See Aupitor, No. 1—State ex rel. Mentz vs. Clinton, Auditor, 47. 

See Avuprtor, No. 2—State ex rel. New Orleans Republican Printing 
Company vs. Clinton, Auditor, 72. 

See Auprtor, No. 3—State ex rel. Gourdon vs. Clinton, Auditor, et 
al., 85. 

See Aupitor, No. 4—Buffington vs. Clinton, 132. 

Sze Auprror, No. 5—<State ex rel. Bloomfield vs. Clinton, Auditor, 
350. 


WIDOW. 


1. On the eighteenth of January, 1872, Mary A. Felton, wife of J. J. 
Worley, being a widow, renounced the community by authentic act. 

In September, 1874, this suit was instituted to make her responsibie 
for plaintiff's claim as judgment creditor of her husband, on the 
ground that a community of property existed between them, and 
that at his death she assumed the control and ownership of that 
property. ; 

It has already been held by this court that the widow of a deceased 
husband may renounce the community, at any time before the court 
having unlimited jurisdiction’ over the subject has pronounced a 
final judgment against her as a partner in community. This decis- 
ion correctly interprets the law. > 

If the defendant had concealed, or made away with, any of the prop- 
erty belonging to the community after the dissolution of the mar- 
riage, her renunciation would not have availed. 

John T. Ludeling vs. Mary A. Felton and Husband, 849. 

2. The law allowing the necessitous widow to claim one thousand dol- 
lars out of the succession of her husband has no application to a 
case like this, where the widow accepted the succession purely and 
simply and was regularly put in possession thereof. 

By thus accepting the succession it ceased to exist. She became the 
owner of the property and also liable to plaintiff for the amount of 

- his claim. ‘ 

Nicholas Claudel vs. Catherine Palao, 872. 
WILL. 


1. The error in this case.is in supposing that an omission or defect ex- 
ists in the will in controversy. Of course nothing can be added to 
that instrument to cure any want of legal requisites. But neither 
the laws of Illinois, where the testatrix died, nor of Louisiana, where 
she resided and left property, require that a will shall state where it 

was made. The place where it was made is a fact dehors the will, 

which may be proved like any other fact. There is nothing in the 
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objection that it would be establishing title to immovable property 
by parol evidence. The testament is in writing, and is the title to 
the property bequeathed. 

To prove where the aforesaid will was made, so as to ascertain what 
laws control its form, would no more conflict with the prohibition 
against proving title to real property by parol than would be the 
proving of the handwriting to an olographic testament by parol, or 
the genuineness of a vendor’s signature to an act sous seing prive. 

The will, which is the basis of this controversy, was made according to 
the formalities prescribed by the laws of Illinois. Articles 1653 and 
1€54 of our Code contain similar provisions. 

The objection to the testimony of Charles Robb on the ground that he 
is the legatee under the will was properly overruled. He is not an 
attesting witness to the will. For that purpose he would have been 
incompetent. But, in a Louisiana court, he was a competent witness 
to prove any fact in regard to the matter in controversy which he 
might know. ‘ 

The article 1689 of the Civil Code clearly authorizes the probate of a 
foreign will in Louisiana. It declares: “This order of execution 
shall be granted without any other form than that of registering the 
testament, if it be established that the testament has been duly 
proved before a competent judge of the place whence it was received. 
In the contrary case the testament can not be carried into effect, 
without its being first proved before the judge of whom the execu- 
tion is demanded. 

Succession of Mrs. Virginia H. Hall, Deceased Wife of Charles 
Robb. On Application for Probate, 57. 

2. Where there has been no testamentary disposition of the disposable 
share of the predeceased husband or wife in the community, the 
survivor shall be entitled to a usufruct, during his or her natural 
life, of so much of the share of the deceased in such ‘community 
property as may be inherited by his or her issue proceeding from 
said marriage. 

The condition upon which the survivor shall have a usufruct is, that 
the predeceased husband or wife shall not have disposed of his or 
her share—that is the share that he or she was permitted by law to 
dispose of. 

In the case at bar the disposable quantum was one-third of the prop- 
erty of the deceased; and the surviving widow has acquired this third 
in full ownership by testamentary disposition. 

If the usufruct of the share of the deceased was more desirable than 

the full ownership of one third thereof, the surviving widow could 

have renounced the legacy. As she prefers the rights acquired by 
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the will to those accorded to her by law, she has no cause to com- 
plain. She can not hold both. 
Mrs. Leda Forstall, Wife of O. C. Olivier, vs. Widow Edmond J. 
Forstall; and Widow Edmond J. Forstall vs. Widow V. Choppin 
et al. Consolidated, 197. 


3. About nuncupative testaments made by public act article 1572 of the 
Civil Code says: “This testament must be signed by the testator. 
If he declares that he knows not how or is not able to sign, express 
mention of his declaration as also of the cause that hinders him 
from signing must be made in the act.” 

The only mention made in this case is, “ that the testatrix, being illit- 
erate, has made her mark.” This is not sufficient; the will is null 
and void. 

In the Matter of the Succession of Mary Carroll, Deceased, Wife 
* of J. M. Shafer, 


4. The judge of the court below was unquestionably right in admitting 
the testimony of Armstrong, one of the subscribing witnesses to the 
will in controversy. Nuncupative wills by public act, in order that 
their execution may be ordered, do not require to be proved; for 
that purpose they make full proof of themselves. But to say that, 
after being proved, they can only be attacked upon the ground of 
forgery, is to say that the forms of these instruments, which are 
sacramental, can never be inquired into. 

If article 1578 of the Code be applied to the instrument in evidence, it 
will follow that the requirements of the law were not complied with, 
and that it is therefore null as a nuncupative will by public act. 








‘The proces verbal of the notary shows that the instrument was drawn 
up in the presence of three witnesses. The nuncupative testament 
under private signature must be written by the testator himself or 
by any other person from his dictation, or even by one of the wit- 
nesses, in presence of five witnesses residing in the place where the 
will is received; or of seven witnesses residing out of the place, or it 

1 » will suffice if, in the presence of the same number of witnesses, the 

testator presents the paper on which he has written his testament or 
caused it to be written out of their presence, declaring to them that 
that paper contains his last will. 

It is evident that the will in question is neither valid as a will by pub- 

lic act, nor by private act. . 
In the Matter of Mary Ann King, Wife of H. W. King, vs. John 
P. Vairin et al., 452. 


5. When posterior testaments do not expressly revoke prior ones, they 
must all be executed, unless the last tacitly revoke the first; but in 
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*~” the latter case the last prevails, since the testament is essentially the 
expression of the last will of the testator. 

The doctrine that because the first will of the testator is not expressly 
and uncenditionally revoked by the testator in the second will there- 
fore the first will in its entirety remains in full force is not tenable, 
for by the provisions of article 1691 of the Civil Code wills are re- 
voked tacitly as well as expressly. 

Tacit revocation results from some other disposition of the testator 
or from some act which supposes a change of will. When, there- 
fore, by the first will in the case before this court the testator con- 
stituted Celestine Eustis legatee for one thousand pounds and by the 
second a legatee for five hundred pounds, there was a tacit revoca- 
tion. There was a confliction between the provisions of the two 
wills in regard to the amount of the legacy, the provision of the last 
will showing the intention to bestow ypon the legatee five hundred 

" pounds and not one thousand pounds. 

In the cases of Mrs. Ximino and the minor, Anna Ximino, and the two 
asylums, no change was made in the legacies by the last will. This 
shows only the intention of the testator repeated in the second will 
that these legatees should receive the legacies granted by the first will. 

Upon no sound principle of reasoning can it be maintained that when 
anterior or preceding testaments are not expressly and entirely re- 
voked by subsequent ones all the provisions of all the testaments 
have effect, and that in such cases there is a cumulation of the lega- 
cies contended for by the opponents in this case. 

’ Succession of Wm. N. Mercer, 564. 

_ 6. Judicial proceedings upon a void instrument are void, and whether 
the widow, in this instance, may be concluded or not by any pro- 
ceedings taken by her on her own behalf, the minors whom she 
represents are certainly not concluded. 

Mrs. Josephine: M. Buelow, Dative Tutrix, et al. vs. Alfred A. 
Mandal et al., 697. 

7. The will in controversy was in the possession of the testatrix. She 
requested one of the witnesses to read it, which he did in her pres- 
ence and inthe presence of the subscribing witnesses. She declared 
after the reading that it was her will, and she signed it. The will is 
valid. 


It can not be seen how the testatrix could better have “ presented ” 
the will to the witnesses. Indeed, she could only have done it in 
one other way, to wit: by taking it up in her hand, giving it to one 
of the witnesses, declaring at the time in terms: “This is my last 
will.” ~ 


J. Buntin et al. ve. FE. M. Johnson, 796, 














INDEX. > +1177 








WILL—Continued. 






































8. The intention of the testator is the law of this case. That intention 
was: First—to give to each of the parties, three in number, named 
in a certain clause of the will, five thousand dollars. Second—In 
ease of the death of either or all of them, he willed that the shares 
bequeathed to them should go to the universal legatee. Third—He 
ordered that none of the legatees should be paid until the happen- 
ing of a certain contingency. Neither of the contingencies has hap- 
pened, and there is no possibility of its happening. 

It is also clear that the testator intended that his universal legatee 
should receive the legacies mentioned in case the three legatees did 
not marry before they reached the age of twenty-one or did not 
reach that age. Two of them died before these contingencies hap- 
pened. The amounts left to them are therefore, under the terms of 
the will, to be gathered by the universal legatee, and not by the sur- 
viving sister and legatee, the plaintiff in this case. 

Mrs. Satlie J. Pinkston vs. Morse & Zunts, 890. 

WITNESS. 


1. A bill of exception was taken in this case to the ruling of the judge 
a quo admitting a child six years old to testify against the prisoner. 
Under the age of fourteen a child will not be presumed to have a 
sufficient understanding to be a witness, and inquiry is made by the 
judge to ascertain his capacity to be sworn, and his admission or 
rejection must depend upon the sound discretion of the judge. The 
law fixes no precise age when the witness shall be excluded. In the 
present case the district judge examined the child and considered 
him of sufficient understanding to be sworn. No reason is shown 
why his ruling should be reversed. 

The State of Louisiana vs. Joseph Richie, 327. 


2. Defendant’s wife having been heard as witness for her husband in 
this case, before the district attorney could object to her answering 
the questions propounded, the evidence was on motion of said dis- 
trict attorney ruled out on the ground that the wife could not testify 
for or against her husband. 

There was error in this ruling. The wife was not a competent witness 
for or against her husband. She could have been excluded from 
testifying. But the objection should have been made to her testify- 
ing at all. After testifying it was too late to have her testimony 
stricken out. If the fact be that the district attorney did not dis- 
cover that the witness was the defendant’s wife until after she had 
testified, the fact should have been stated in thg bill. 

The State of Louisiana vs. Alexander Williams, 604. 
3. A bill of exceptions was taken to-the admission of Mrs. C. Reilly, the 
81 
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WITNESS—Continued. 
testatrix, as a witness, on the ground that by the law the husband 
and wife can not testify for or against each other, this being a suit 
against the succession of her husband. This objection was properly 
overruled. 

At the decease of the husband the feelings and influences supposed to 
exist during the conjugal state, tending in their character to render 
evidence given by one of the spouses to affect the other partial and 
unreliable, ceased. The policy of the law which forbids during mar- 
riage the husband or wife to testify for or against each other also 
ceased. Cessante ratione, cessat et ipsa lex. 

Michael Reilly vs. Succession of C. Reilly, 669. 











